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General comments
More than a year ago, President Juncker’s mandate started on a positive note, by establishing a long awaited
motto: “I want to be big on big things, and small on small things”. The better regulation agenda, and then DG
FISMA’s initiative opened the path for more concrete actions aiming at more coherence in the EU legislative
framework.
The tremendous and swift joint efforts achieved from both regulator and financial industry sides, have been
successful in fostering the resilience of the European banking sector. The European Banking Federation (EBF) has
always been supportive of these necessary developments and will continue to work with policymakers on the
regulatory reform programme.
The EBF believes that it is now a good time for the European Commission to operate a revision of the regulatory
framework in the area of banking regulation and supervision. More specifically, the focus on the interaction
between the various reforms and their cumulative impact on banking activities is strongly welcomed with this call
for evidence.
In this regard, we have tried in this response to focus on 55 issues, on which we sought to bring concrete and
proactive solutions that would help to serve the real economy.
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European Banking Federation response

Theme A. Rules affecting the ability of the economy to finance itself and
grow

Issue 1 – Unnecessary regulatory constraints on financing
The Commission launched a consultation in July on the impact of the CRR on bank financing of the economy. In
addition to the feedback provided to that consultation, please identify undue obstacles to the ability of the wider
financial sector to finance the economy, with a particular focus on SME financing, long-term innovation and
infrastructure projects and climate finance. Where possible, please provide quantitative estimates to support your
assessment.

Example 1 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRD IV (Directive 2013/36/EU)

Please provide us with an executive/succinct summary of your example:
There is confusion in market participants as to how to interpret the restriction to the Maximum Distributable
Amounts (MDA) of CRD IV article 141 that has an automatic threshold that triggers the limitation to, inter alia, the
dividend pay-out on common shares and the payment of coupons of additional tier-1 instruments.
The abovementioned confusion stems from the lack of clarity in the level-1 and level-2 legislation including the
broader scope of official documents accompanying the legislative texts. This is particularly the case for the
inclusion of Pillar 2 requirements which are not mentioned anywhere in CRD IV article 141.
As a consequence, many banks across the EU were not entirely certain of whether they should impose restrictions
to the cited distributions. Regardless the level of capitalisation, banks and analysts were not certain about the level
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of capital below which the limitations come into play. Regardless of the level of capitalsiation, even for the best
capitalised banks the distance to that threshold is an essential bit of information to value the capital instruments
of the bank, notably the price of the additional tier-1 bonds which coupons could be limited by this legislation.
It urgently needs to be clarified that the Pillar 2 requirement is neither part of the automatic calculation embedded
in Article 141 of CRD IV for any restrictions on distributions nor part of the trigger point when determining the
MDA restrictions.
In a first step this should be done by a statement or public clarification of the Commission that dispels the
uncertainty and which would be instrumental in managing the expectations of international markets and to
preserve the widespread confidence in the soundness of Europe’s banks. In a second step, the CRD IV should be
amended accordingly.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)

The CRD IV and the CRR define three types of capital requirements:
1. Own funds requirements1 (or “Pillar 1”) together defined as a CET1 Capital ratio of 4,5 %, a Tier 1 Capital ratio
of 6 % and a Total Capital ratio of 8 % ;
2. A combined buffer requirement2 (“buffers”) defined as the total CET1 capital required to meet the capital
conservation buffer extended by, as applicable, the countercyclical capital buffer, the G-SII buffer, the O-SII
buffer and the systemic risk buffer3 ;

3. A “Pillar 2” requirement at the hands of competent authorities, pursuant to the Supervisory review and
evaluation process (SREP) section of the CRD IV4, defined as the own funds to be held “in excess of the
requirements set out in Chapter 4 [i.e. buffers] of this Title and in Regulation (EU) No 575/2013 [i.e. Pillar 1]
relating to elements of risks and risks not covered by Article 1 of that Regulation” i.e. risks that are not "entirely
quantifiable, uniform and standardised elements of credit risk, market risk, operational risk and settlement
risk".

Altogether, the Pillar 1, the buffers and the Pillar 2 requirements are set to capture the full range of risks to which
an institution may be exposed.
The CRD IV is not clear about how these three items must be added/stacked:
Under articles 129 to 133 of the CRD IV5, which define the capital buffers requirements, institutions shall
not use the CET1 maintained to meet the buffers to meet the Pillar 1 or the Pillar 2 requirements ;
b) Under article 104.1(a), the Pillar 2 requirement is defined as a capital requirement that must be held “in
excess of” Pillar 1 and the buffers defined above.
a)

Additionally:

1

CRR – Article 92.1.
CRD IV – Article 128.6.
3
The article 131.14 states the conditions under which the higher buffer shall apply.
4 Article 104.1(a).
5 Articles 129.5, 130.5, 131.13 and 133.4.
2
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c)

Where an institution fails to meet (i) the capital conservation buffer, the countercyclical buffer, and the
systemic risk buffer individually6, or (ii) the combined buffer requirement as a whole 7, it shall be subject
to the restrictions on distributions set out in Article 141. The Maximum Distributable Amount (“MDA”) is
calculated by multiplying the profits not included in CET1 by a factor that is determined solely based on
the gap between actual remaining CET1 (after serving the Tier 1 and Total Capital requirements) and the
combined buffer requirement. The CRD IV thus makes no reference whatsoever to Pillar 2 when stating
the restrictions on distributions or calculating the MDA;

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
There seems to be broad understanding among all stakeholders, including policy makers, banks and analysts,
about the following:
- The legislation should not lead to cast doubts on the potential limitation to honour the payment of
dividends and coupons of a reasonably well capitalised bank;
- Banks are currently issuing significant volumes of additional tier 1 instruments (AT1) to comply with the
new regulation. This trend will continue and the level of AT1 bond issuance will probably step up in the
coming years in order to meet the loss absorbency requirements. In this situation, the regulatory
limitation to the coupon of these instruments is an extremely delicate policy lever. Should banks be
forced to limit the coupon payment, the repercussion in the market would be disastrous.
For these reasons we claim the Commission to start and lead a comprehensive revision of the level 1 legislation
and to consider singling out AT1 coupons for MDA purposes.

6
7

Articles 129.6, 130.6 and 133.17.
Article 141.2 and 3.
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Example 2 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 648/2012/EU)
Please provide us with an executive/succinct summary of your example:
Small and medium-sized Financial Counterparties (FC) face constraints to enter into clearing relationship, due to
both cost and availability issues. Indirect or client clearing offerings have not proven to be successful due to legal
and practical challenges. This is largely the result of the fact that where General Clearing Members (GCM)
guarantee their clients’ exposures to Central Counterparties (CCPs) they are disproportionately affected by a vast
increase in capital requirements based on the leverage ratio and own funds requirements under the Capital
Requirements Regulation (CRR).
This would be inconsistent with the Capital Market Union policy agenda aiming to remove barriers to the free flow
of capital in Europe and the variety of other policy makers’ positive initiatives to stimulate economic growth in
Europe.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The current EU regime under EMIR is far more burdensome for small banks than in other major jurisdictions. The
principal example, of course, is the US, where the equivalent central clearing regime introduced under the Dodd
Frank Act is clearly away from imposing disproportionate clearing obligations on small financials, and we urge the
Commission to do the same.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Access to clearing


Extend the scope EMIR Article 10 to Financial Counterparties in order to provide for a threshold for the
clearing obligation and the total exemption in the calculation of this threshold for OTC derivative
contracts solely used for hedging or treasury purposes (i.e. which are objectively measurable as
reducing risks directly relating to the commercial activity or treasury financing activity). This would
enable smaller FCs (such as pension funds, small banks, insurance companies) to continue such
activities upon the condition that such contracts are fully collateralized pursuant to the margin
requirements for non-centrally cleared OTC contracts.



Capital requirements under CRDIV/CRR should not prevent the offering of client clearing arrangements.
This would be at odds with the G20 commitments on central clearing that aim to address systemic and
counterparty risk in derivative transactions. A situation where prudential requirements make clearing
uneconomical may jeopardise these commitments and is deemed highly unfavourable for all
participants in the derivative markets. This particularly relates to 1.) RWA requirements based on
exposures to clients and CCPs, 2.) Leverage Ratio constraints on the netting of client exposures, 3.) The
inclusion of segregated client margin held at the CCP in the Leverage Ratio.

Before indirect clearing can be widely offered, it is of paramount importance that the outstanding legal and
operational barriers are removed or addressed. Potential solutions should at least include: 1.) clarity on the legal
& operational barriers, particularly on limiting the chain of participants and clients, 2.) the ability for a GCM to
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determine whether indirect clearing would be offered and for which client types, and 3.) clarity on insolvency
arrangement and harmonization of insolvency regimes within the European Union

Example 3 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 648/2012/EU)
CRR (Regulation 575/2013/EU)
Please provide us with an executive/succinct summary of your example:
First of all, the EMIR and CRR rules on CCP exposures and default funds insufficiently take the different
characteristics and risks of ETD and OTC instruments into account.
More alignment is required between the central obligation under EMIR and measures to prevent systemic risk
under CRDIV/CRR. Whereas EMIR aims to promote and mandate central clearing, the CRR requirements on
exposures to CCPs result in relatively high RWAs for clearers with exposure to CCPs. This is mainly the result of the
"one-size-fits-all" approach for exchange traded (ETD) and OTC derivative products taken under EMIR by ESMA
and the European Commission. In particular, the EMIR and CRR rules on CCP exposures and default funds
insufficiently take the different characteristics and risks of ETD and OTC instruments into account. This
disproportionately affects the futures market as most of the rules under EMIR are aimed at OTC products with a
higher risk profile compared to ETDs. This is despite the futures market having a very strong track record with
limited occasions of CCP default fund use The futures market also remained largely unaffected by the crisis in 2008
and served as the blueprint for the current rules for mandatory OTC clearing.
Secondly, the most notable discrepancy between EMIR and CRR relates to the Leverage Ratio (LR). Under the
current interpretations and guidance, the concept of netting ETD exposures is not adequately recognised under
the applicable calculation methodology (Current Exposure Method – CEM), as the treatment of ETD contracts as
OTC derivative contracts triggers multiple ways of interpreting the netting rules (i.e. definition of an individual
derivative contract). Consequently, only a relatively small number of GCMs are able to offer to access to clearing
which results in a lack of choice for end-users and decrease available (global) balance sheet capacity for clearing
of all derivatives transactions that are anticipated to become subject to mandatory clearing. More worryingly, a
further reduction in the number of available GCMs heightens the risk that clients of a defaulted clearing member
will be unsuccessful in porting their positions to a "back-up" GCM. Based on the current Leverage Ratio and RWA
interpretations under CRR, no other GCMs may be able or willing to take up such positions given the impact it will
have on its overall exposures.
This may lead to constraints on broad access to clearing services. This is both contrary to the G20 commitments
on central clearing and may also hamper the Capital Markets Union agenda.

Please also refer to EBF response to the public consultation of the EMIR review of 12 August 2015.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
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On the first issue, the EBF strongly believes a more vertical model at CCPs - with different default funds for different
products - would be beneficial from both a RWA perspective, as well as for the eventual recovery or resolution of
a CCP.
On the leverage ratio, the Basel Committee on Banking Supervision rightly recognized this and has adopted SACCR as a replacement for CEM and the Standardized Method in the context of the RWA ratio. The Dutch Banking
Association believes that adopting SA-CCR as a replacement for CEM provides better differentiation between
margined and unmargined trades and provides more meaningful recognition of netting benefits. The SA-CCR leads
to more transparency and a level playing field; it is for reasons such as these that it was adopted in the context of
the RWA ratios.

Example 4 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU)

Please provide us with an executive/succinct summary of your example:
In business terms, the leverage ratio leads, in our view, to a reduction in low-risk assets and to an increase in the
price of these due to the higher average cost of capital. This affects generally low-risk trade and governmentbacked export finance in particular. As far as trade finance is concerned, European legislators have already reacted
by introducing lower conversion factors for off-balance-sheet trade finance transactions in the CRR. The EBF has
greatly welcomed this step.
We believe that preferential treatment of generally low-risk, ECA-covered export finance is also called for. The
International Chamber of Commerce (ICC) has for several years now been demonstrating the low riskiness of this
exposure class empirically for several years now.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
According to the International Chamber of Commerce (ICC) Trade Register Report 2014, the Expected Loss of ECAcovered finance products is approximately 0.02% which suggests being much lower than the Expected Loss
expected for ‘vanilla” corporate lending.
http://www.iccwbo.org/products-and-services/trade-facilitation/icc-trade-register/
The 2015 report will be published soon.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Against this backdrop, we believe it would be appropriate if ECA-covered export finance were to be exempted, as
on-balance-sheet business, from the leverage ratio so that the product remains attractive from a bank perspective
and can be offered to European exporters.
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Example 5 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EFSI (Regulation 2015/1017/EU)
The Commission’s Recommendation of 6 May 2003, concerning the definition of micro, small and medium-sized
enterprises.

Please provide us with an executive/succinct summary of your example:
The Regulation (EU) 2015/1017 – as several other European regulations – has specific measures addressed to
SMEs, defined in article 2 (5) of the Regulation as “micro, small and medium-sized enterprises as defined in Article
2 of the Annex to Commission Recommendation 2003/361/EC”.
In general, if a company meets the EU SME criteria it may benefit from (i) eligibility for support under many EU
business-support programmes targeted specifically at SMEs and from (ii) fewer requirements or reduced fees for
EU administrative compliance.
The current EU SME definition has negative implications for private equity and venture capital – backed companies
and contradicts the European Commission objective of promoting venture capital and risk capital financing in the
EU, stated in the Capital Markets Union Action Plan.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
On 6 May 2003 the Commission adopted Recommendation 2003/361/EC regarding the SME definition.
This Recommendation makes a distinction between various types of enterprises, depending on whether they are
autonomous, whether they have holdings which do not entail a controlling position (partner enterprises), or
whether they are linked to other enterprises.
Article 3 (1) stipulates that an autonomous enterprise is an enterprise which is not classified as a partner within
the meaning of paragraph 2 or as linked enterprise within the meaning of paragraphs 3.
Article 3 (2) stipulates that partner enterprises are all enterprises not classified as linked within the meaning of
paragraph 3, and between which there is the following relationship: an upstream enterprise holds solely or jointly
with one or more linked enterprises, 25% or more of the capital or voting rights of a downstream enterprise.
However, an enterprise may still be autonomous if this 25% ceiling is reached or exceeded by the following
investors provided they are not linked, within the meaning of paragraph 3, either individually or jointly to the
enterprise in question:
a) public investment corporations, venture capital companies, individuals or groups of individuals with a regular
venture capital investment activity who invest equity capital in unquoted businesses (‘business angels’), provided
the total investment of those business angels in the same enterprise is less than EUR 1 250 000
b) Universities or non-profit research centres;
c) Institutional investors, including regional development funds;
d) Autonomous local authorities (with annual budget less than EUR 10 million or less than 5000 inhabitants).
Article 3 (3) stipulates that linked enterprises are enterprises which have any of the following relationships with
each other:
(a) an enterprise has a majority of the shareholders' or members' voting rights in another enterprise;

Page 8 of 72

(b) an enterprise has the right to appoint or remove a majority of the members of the administrative, management
or supervisory body of another enterprise;
(c) an enterprise has the right to exercise a dominant influence over another enterprise pursuant to a contract
entered into with that enterprise or to a provision in its memorandum or articles of association;
(d) an enterprise, which is a shareholder in or member of another enterprise, controls alone, pursuant to an
agreement with other shareholders in or members of that enterprise, a majority of shareholders' or members'
voting rights in that enterprise.
The conditions included in article 3 are often met by venture capital and private equity firms in the normal course
of their business.
In particular, although an enterprise may still be autonomous if more than 25% of its capital or voting rights are
owned by a venture capital company or by a business angel, if it reaches the value of 50%, it no longer qualifies as
an autonomous company.
Considering both the importance of qualifying as an SME for eligibility for support under many EU businessfinancing and support programmes (EU funds, EIB programs, EIF..) and the Commissions’ recent measures to
support venture capital and equity financing in the EU, the EBF would recommend the European Commission to
exclude private equity and venture capital funds from the definition of “linked enterprises”.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The definition of SME should be amended to include also SMEs whose majority of capital or voting rights are
owned by venture capital or private equity funds.

Example 6 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
(Regulation1300/2013/EU) on “The Cohesion Fund (…)”
(Regulation 1301/2013/EU) on “The European Regional Development Fund and on specific provisions concerning
the Investment for growth and jobs goal (…)”
(Regulation 1303/2013/EU) “Laying down common provisions on the European Regional Development Fund, the
European Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural Development and the
European Maritime and Fisheries Fund and laying down general provisions on the European Regional
Development Fund, the European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund
(…)”
(Regulation 1304/2013/EU) on “The European Social Fund (…)”
(Regulation 1305/2013/EU) on “Support for rural development by the European Agricultural Fund for Rural
Development (EAFRD)”
EFSI (Regulation 2015/1017/EU)

Please provide us with an executive/succinct summary of your example:
The abovementioned legal texts contain provisions regarding the European Structural and Investment Funds
(“ESIFs”), as well as the newly shaped European Fund for Strategic Investments (“EFSI”).
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Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The provision of supporting refinancing operations (such as replacing existing loan agreements or other forms of
financial support for projects which have already partially or fully materialised) of operationally healthy and viable
“mSMEs” is totally absent in the legal framework pertaining to the governing principles of the ESIFs.
To make matters worse, point (b) (third sentence) of Section 2 of Annex II of the EFSI Regulation - containing the
investment guidelines to be used as a basis by the Investment Committee to decide in a transparent and
independent manner on the use of the EU guarantee for EIB operations that are eligible under the EFSI - stipulates
that:
“As a rule, the EU guarantee shall not be granted for supporting refinancing operations (such as replacing existing
loan agreements or other forms of financial support for projects which have already partially or fully materialised),
except in exceptional and well-justified circumstances where it is demonstrated that such a transaction will enable
a new investment of an amount at least equivalent to the amount of the transaction and that would fulfil the
eligibility criteria and general EFSI objectives.”
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The extension of the use of financial instruments for supporting refinancing operations of operationally healthy
and viable “mSMEs” should be allowed by the Regulations governing the ESIFs only under strict credit criteria. In
order to identify those undertakings which are viable with high potential for future growth, the following three (3)
benchmarks could be introduced:

(a) A specific business plan for the future growth of the undertaking concerned is considered an essential element.
(b) The “sales growth rate” during the past five (5) years must exceed the respective sectors average.
(c) The “debt to sales ratio” must not exceed the “mSMEs” segment’s average.
These considerations should be also taken into account during the implementation of the EFSI “SME window”.

Example 7 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Financial Transaction Tax proposal (Directive 2013/71/EU).
Please provide us with an executive/succinct summary of your example:
As designed in the existing proposals, the FTT would meet none of the set objectives. Worse still, it would have
significant negative impacts on the functioning and liquidity of financial markets, the risk management capability
of financial institutions, the GDP growth and the end-users with a detrimental roller-coaster effect on the nonfinancial economy within the participating jurisdictions. The FTT will act as a brake on economic recovery at a time
when Europe is in urgent need of growth.
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Under the existing proposals, the tax chargeable event is the execution of a financial transaction involving a
financial institution which is connected to the FTT zone (one of the 10 MS) by reference to connecting factors
combining an establishment criterion and an issuance principle.
In its initial and revised proposals, the Commission has opted for a broad-based approach, including in the FTT
scope all kinds of financial instruments and financial transactions. A few carve-outs have been considered, ringfencing SMEs and private households, primary markets, issuing of government bonds, as well as monetary policy
instruments and post-trading activities.
The FTT will apply to a broad population of financial institutions and to a very large range of products and
transactions. No exemption is provided by nature of actors (e.g. market-makers are in scope); either by nature of
products (the purchase of government bonds and the conclusion of derivatives are taxable), or by nature of
transactions (repos are in scope).
Under the existing proposals, each participating Member State will fix the tax rate applicable to financial
instruments other than derivatives at 10 basis points at minimum which will be applied to the amount paid for the
transfer or to the market price. For derivatives, a headline rate of 1 basis point will apply to notional amounts.
Dependent on the number of transactions in a settlement chain, the effective tax rate will however be higher than
the statutory rate. The first reason is that the FTT on derivatives will be charged on the nominal amount involved
which can exceed the price of the contract (Vella, 2012). Second, the cascade effect will make the effective rate
of the FFT on securities much higher than the headline rate of 0,1% - perhaps ten times higher (Clifford Chance,
2011/2013) – because of the chain of trading and clearing that lies behind most securities transactions. Indeed, a
purchase of securities on a stock exchange ordinarily involves the sale and purchase by a number of parties,
including market makers, brokers, clearing members and the central counterparty to the clearing system. Each
sale will be subject to the FTT, with only the central counterparty being exempt.

A financial institution involved in a financial transaction will have primary responsibility for the payment of the FTT
to its local tax authorities, even if there is, in principle, a joint liability of each party to the transaction. So far, it is
however very unclear how the FTT could be collected in practice, in particular if intra-day transactions are included
in the scope as it is currently considered by the 10 Member States of the FTT zone.
The FTT is predicted to have adverse effects on financial markets located in the FTT-zone and to generate wider
negative economic impacts that reach beyond the conceptual and geographical scope of the scheme, i.e. adversely
impacting on GDP, affecting end-users and businesses’ risk management capability.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)

-

Empirical evidence of the negative impact of the FTT on financial markets in the FTT-zone:
There is no doubt that financial markets will be negatively affected. Some of the adverse impacts on financial
markets are even conceptually intentional as the Commission wishes to use the FTT as a means to curb socially
undesirable transactions by making them economically unfeasible. It is anticipated that the scheme will have
negative implications for all financial markets and that the magnitude of this impact will be dramatic as it will
be amplified by the cascade effect, which, due to a misunderstanding of the role of intermediation, has been
underestimated by policy-makers. For example, on equity markets, the FTT is estimated to generate a oneoff mark-to market devaluation of €230-301 billion (London Economics, 2013).
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If the FTT is adopted, as proposed, by a limited number of jurisdictions, financial institutions around the world
will begin to reduce their exposure to financial institutions and businesses within FTT jurisdictions. Despite
the fact that the FTT jurisdictions are home to some of the largest financial institutions and businesses in the
world, the high mobility of capital will allow financial institutions to, over time, reduce their exposure to
affected parties within the FTT jurisdictions, as well as to financial instruments issued in FTT jurisdictions,
including government debt securities. Financial institutions around the world will continue to seek to execute
transactions at the lowest possible cost. Given the extraterritoriality of the scheme, the imposition of a FTT
on transactions executed with financial institutions within FTT jurisdictions will deter persons outside the FTT
zone from doing business with such financial institutions. This will lead to a decline in business executed with
such institutions. In jurisdictions where business is still executed, capital markets will demand rate or price
adjustments for transactions subject to the FTT. The end result would likely be a reduction in the profitability,
size and strength of financial institutions within the FTT jurisdictions.
-

Empirical evidence of the negative impact of the FTT on the liquidity of financial markets:
The OECD is opposed to the FTT due to the negative impact it could have on liquidity in otherwise open and
transparent markets (Blundell-Wignall and Atkinson, 2011). The cascade effect of the FTT is expected to
generate significant impacts on the repo markets of the FFT-zone (PwC, 2013), making the small trade margins
of repo transactions unfeasible and shrinking the European market by 66% (Comotto, 2013). Reduced liquidity
in the system would result in increased funding costs for businesses (CBI, 2013) and would increase
transaction costs for all end-users.

-

Empirical evidence of the negative impact of the FTT on risk management capability:
Derivatives are important because they allow companies to hedge against fluctuations in economic indicators
such as exchange rates, interest rates, financial and commodity prices and other forms of business risks. The
Commission’s impact assessment estimates the FTT would reduce trading volumes on the derivatives markets
by between 70% and 90% (EC, 2013). Because the FTT would affect businesses’ risk management capability
and hence interact adversely with the regulatory framework, the financial stability would in fact be
compromised (Comotto, 2013). A number of FTT-zone corporates are likely to consider relocating treasury
functions outside the FTT-zone in order to mitigate the impacts of the FTT on their risk management
capabilities (Oliver Wyman, 2013). All parties would find it more expensive to manage financial risks, such as
interest rate and currency risks on an on-going basis

-

Empirical evidence of the negative impact of the FTT on end-users:
Measures have been considered to insulate households and non-financial businesses from the incidence of
the FTT and its cascade effect by ring-fencing day-to-day financial activities such as lending and borrowing
from the scope of the tax.
The belief that the cost of additional taxation of the financial sector will be absorbed by the sector is however
a misconception of the way financial activities are managed.
Indeed the cost of paying and collecting the FTT will be inevitably passed down to corporate and institutional
users (IMF, 2010) as well as to savers and pensioners, who will hence be negatively affected by its imposition.
This will have then consequences in terms of the economic viability of their market activities (including raising
capital and managing risks) and on market participation and liquidity.
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Graph 1: Oliver Wyman analysis on annual impact on end-users (€billion)
These effects would have the following material costs for end-users. Corporates would face annual costs of
€8–10 billion, equivalent to 4–5% of post-tax profits in the impacted economies. Governments would face
annual costs of €15–20 billion, equivalent to ~1% of their annual debt issuance. Investors would face a oneoff decline in the value of their investments of 4–5% (equivalent to a €260–340 billion decline in asset values).
Additionally, they will face annual costs of €5–15 billion in increased risk management costs
-

Empirical evidence of the negative impact of the FTT on the raising of capital and the Capital Markets Union
(CMU):

Securities issued by EU-11 entities would fall in value as expected future cash-flows from the securities decline,
imposing losses on holders of those securities. It is estimated that an annual cash-flow drag of €30–50 billion
would result from the tax (Oliver Wyman[1]). FTT-zone corporates and governments would find future fund-raising
through the capital markets more expensive, as a result of these lower valuations.
Given all of these reasons, it is entirely possible that the economic damage resulting from an FTT would more than
outweigh the long-term gains arising from the Capital Markets Union (CMU).
-

Empirical evidence of the negative impact of the FTT on GDP, growth and jobs:

Impact assessments of the FTT proposals suggest that the FTT is likely to have a negative impact on GDP growth.
Estimates, which range from 0,28 % for the revised proposal (EC, 2013b) to 2,42% for the initial proposals (Oxera,
2011), suggest that the loss of GDP will be greater than the expected tax revenue. By raising the cost of capital
and encouraging business relocation, the FTT will damage growth and jobs (BUSINESSEUROPE, 2013).
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The EBF would therefore strongly recommend the withdrawal of the proposed EU10 FTT.

[1]

Oliver Wyman (2013) ‘Impact of the EU11 FTT on end-users’ report
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Example 8 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Bank Structural Reform (BSR) (043/2014/EU) Proposal

Please provide us with an executive/succinct summary of your example:


Bank Structural Reform proposal is redundant

The EBF stands firmly opposed to the Commission’s BSR proposal as it is untimely and unwarranted in view of the
recent and ongoing regulatory reform agenda, while being further contradictory to the Europeans Commissions
aim to achieve economic growth, create jobs, encourage long-term financing for SMEs and develop a deeper
capital markets union. The following provides an overview why BSR is not needed:


A wide range of stability measures are already in place

Over 40 financial reform initiatives have already been adopted since 2008 which achieve:
-

Enhanced supervision (ESAs, CRR, Banking Union)
More and better capital and liquidity (CRR)
End to too big to fail (Bail-in and resolution financing arrangements in BRRD)
Greater responsibility for range of market operators (e.g. CRA Directive, MAD/R, CSD)
Greater transparency (EMIR, MIFID/R)
A more robust framework for complex financial instruments (EMIR, AIFMD, UCITS)
Increased consumer and investor protection (MIFID, PRIPS, DGSD)

Most noteworthy is the Capital Requirements Regulation raising capital, leverage and liquidity levels (CRR/CRD IV)
and the Bank Recovery and Resolution Directive (BRRD) which, alongside safeguarding depositors in the event of
a bank failure, already provides the power to bank regulators to bail-in shareholders and creditors to make changes
to a bank’s structure to ensure financial stability and resolvability. The recent agreement on a Total Loss Absorbing
Capacity (TLAC) for Global Systemically Important Banks (G-SIBs) adopted at the recent G20 summit in Antalya
(15-16 November), also effectively minimises systemic risk by ensuring that large banks will maintain adequate
capital resources within their group structure so that these banks can fail and be resolved irrespective of their
global footprint, limiting the need for recourse to taxpayer monies. The Commission on 24 November announced
in its "Towards the completion of the Banking Union" Communication the intention to deliver a proposal to
implement TLAC in 2016.
The Council’s General Approach on BSR modifies the proposal to a risk-based assessment of trading activities and
thus introduces a framed supervisory discretion to separate trading activities or impose capital increases where
there is excessive risk-taking identified. While this is appreciated as a step in the right direction, given the work
underway in Basel on the “Fundamental Review of the Trading Book” (FRTB), this could lead to significant,
duplicative and potentially inconsistent measures to address the same risks. The Council’s General Approach which
aims at tackling excessive risk taking should be carefully weighed against the Basel Committee’s plans to overhaul
its prudential treatment of trading activities to ensure the most appropriate and internationally aligned policy
option is chosen going forward.
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Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)


Bank Structural Reform harmful to economy with no additional benefit
-

BSR is harmful to market making activities which support economic growth: Given the continued
discussion on these proposals there is a clear risk that the Commission’s proposal leads to an automatic
separation of market making activities within Europe’s universal banks with significant adverse effects on
market liquidity, which will further amplify price volatility or to an automatic capital add-on for the banks,
which may also lead to banks withdrawing from some trading activities, notably the market-making.
Universal banks play a pivotal role as market makers to provide liquidity and price stability for investments
in Europe.
If these banks would no longer be able to engage in this activity or only by means of a separated entity
with a higher cost basis, the price of financing will have to increase. This risks severely restricting the
access to investment and financing at competitive rates for businesses in Europe precisely at a time when
your Commission’s investment plan and Capital Markets Union aim to resuscitate long-term financing.
Both the opinion of the European Central Bank and the impact assessment by the European Banking
Authority3 have articulated these concerns on market liquidity already last year. In fact, the ECB notes
that “…certain banks may determine that a separate trading entity does not have sufficient scale to be
economically viable. This determination may lead them to dispense with all their trading activities, which
could possibly result in a concentration of these trading activities at the larger banks, making them even
larger. This result is inconsistent with the aim of reducing the too-big-to-fail problem. Alternatively, those
trading activities may be shifted to the shadow banking sector.” In this respect the EBF urges
policymakers to consider the competitiveness of EU banks vis-à-vis non-EU banks going forward.

-

BSR restricts the provision of vital risk management tools to businesses and own risk: The legislation as
proposed would also impose on affected banks a prohibition on the provision of certain risk
management services to businesses and their own risk management. Businesses rely on ‘over-thecounter’ (OTC) derivatives to mitigate business risks which are not eligible for clearing because they are
neither standardised nor liquid. It is crucial that new financial legislation does not impede end-users
from accessing such risk management products by limiting banks’ ability to provide these instruments
or by forcing companies to obtain these products at higher prices via trading entities.

-

A Bruegel report states that bail out risk de facto has been strongly reduced.[1] [1] Bruegel Working
Paper 2014/04: “Cross-Country Insurance Mechanisms in Currency Unions: An Empirical Assessment.”
Nancy Van Beers, Michiel Bijlsma and Gijsbert Zwart (March 2014)

-

While rating agencies indicated that large banks will not be supported by the governments in the future
and that they are reviewing their ratings accordingly: See for example Fitch report of 27 March 2014 or
Moody’s report from November 2013: Revises Outlooks on 18 EU Commercial Banks to Negative on
Weakening Support ( additional date here)

-

The separated trading entity would be subject to increased funding costs. A recent Banque de France
study estimates this increase in funding costs to be 220 basis points. The increase in funding costs for the
trading entity would result in higher costs for the real economy for accessing the products and services
offered by the trading entity, with important repercussion on hedging strategies and risk management
costs (“Reforming the structures of the EU banking sector Risks and challenges” by Régis Breton and
Laurent Clerc, Financial Stability Directorate Banque de France, March 2014).

-

Bank Structural Reform could lead to a loss in European investment capacity equal to 5 percent,
representing a decline of almost €100 billion in capital expenditure on the long term. Any further reform
of the banking sector also needs to take into view the new, significantly different regulatory and economic
environment (see Unintended consequences of structural reform in EU banking, March 2015)

[1]

Bruegel Working Paper 2014/04: “Cross-Country Insurance Mechanisms in Currency Unions: An Empirical Assessment.” Nancy Van Beers,
Michiel Bijlsma and Gijsbert Zwart (March 2014)
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If you have suggestions to remedy the issue(s) raised in your example, please make them here:
For the reasons outlined above EU banks believe that the BSR proposal is at odds with the European Job and
Growth agenda and goal to revitalise long-term financing and should be abandoned. Instead, European financial
policy should focus on capital market growth in order to support long-term financing of the European economy
while providing an alternative habitat for trading activities to migrate to.

Example 9 for Issue 1 (Unnecessary regulatory constraints on financing)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
De minimis aid (Regulation 1407/2013/EU)
Please provide us with an executive/succinct summary of your example:
The text provides the maximum ceiling (i.e. €200.000 and exceptionally €100.000 for road freight transport) as
the amount of de minimis aid that a single undertaking may receive per Member State over any period of three
fiscal years.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Article 3, paragraph 2 and recital 3 make the following considerations (respectively):
“The total amount of de minimis aid granted per Member State to a single undertaking shall not exceed EUR 200
000 over any period of three fiscal years.
The total amount of de minimis aid granted per Member State to a single undertaking performing road freight
transport for hire or reward shall not exceed EUR 100 000 over any period of three fiscal years. This de minimis
aid shall not be used for the acquisition of road freight transport vehicles.”
“It is appropriate to maintain the ceiling of EUR 200 000 as the amount of de minimis aid that a single undertaking
may receive per Member State over any period of three years. That ceiling remains necessary to ensure that any
measure falling under this Regulation can be deemed not to have any effect on trade between Member States
and not to distort or threaten to distort competition.”
The abovementioned threshold remains at €200.000 over any period of three (3) fiscal years (€100.000 for road
freight transport), despite the fact that most EU Member States demanded the abovementioned limit to increase
to €500.000 for the current programming period (2014-2020). This creates complexities, especially for countries
in financial distress, in terms of the use of de minimis for lending to “mSMEs”.
In addition, in article 4, paragraph 6, point a) it is unclear what is understood by the suggested terms: “the
beneficiary shall be in a situation comparable to a credit rating of at least B-”. There are no details regarding the
source of this credit rating notation, and given that each credit rating agency may use variations of an alphabetical
combination of lower-case and upper-case letters, with either plus or minus signs, it is unclear which credit ratings
fulfils this requirement.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
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The maximum ceiling should be increased, at least for a transitional period of 2-3 years.
Similarly, the distinction proposed for the following issues should be removed:
(a) Undertakings performing road freight transport for hire or reward (€100 000 over any period of three fiscal
years) and;
(b) Undertakings active in the primary sector (currently € 15,000 / year), as established in the Commission
Regulation (EU) No 1408/2013, of 18 December 2013, on the application of minimis aid in the agriculture sector.
Finally, more details should be provided regarding the credit rating demanded for the beneficiary as expected in
article 4, paragraph 6, point a) such as the credit rating source or the probability of default (PD) linked to a credit
rating of at least B-.

Issue 2 – Market liquidity
Please specify whether, and to what extent, the regulatory framework has had any major positive or negative
impacts on market liquidity. Please elaborate on the relative significance of such impact in comparison with the
impact caused by macroeconomic or other underlying factors.

Example 1 for Issue 2 (Market liquidity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFID 2 (Directive 2014/65/EU)
Please provide us with an executive/succinct summary of your example:
It seeks to improve the competitiveness of EU financial markets by creating a single market for investment services
and activities, and ensuring a high degree of harmonised protection for investors in financial instruments, such as
shares, bonds, derivatives and various structured products.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Certain parts of MiFID II risk, depending on the exact calibration and implementation, stand in conflict with the
aim of the Capital Markets Union because:
Too extensive transparency and quoting obligations will hamper secondary markets and thereby the ambition of
increased use of capital markets as funding in the primary market.
The quoting obligation applies according to ESMA’s proposal up to very large sizes which exposes market makers
to undue risk.
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Trading venues’ monopoly power on market data (market data from venue A cannot be substituted with market
data from venue B) prevent the creation of market data pricing based on reasonable commercial basis which limit
the needed flow of information to end-users and the creation of Consolidated Tape(s).
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Ensure that the quoting obligation and pre-trade transparency requirement are below sizes that expose market
makers and systematic internalises to undue risks and, where available, takes the average value of retail investors
into account as stated at level 1.
For market data a cost based price cap on the entire order book and post trade data in raw data format should be
imposed (LRIC+). These measures will imply that pricing of market data to final consumers will be according to
reasonable commercial basis, as new and existing data vendors (including trading venues) will compete by offering
value added data products based on the price regulated raw data from the trading venues. In short, regulating
prices on raw data level will imply competition on processed data level and facilitate the construction of
consolidated tapes.

Example 2 for Issue 2 (Market liquidity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRD IV (Directive 2013/36/EU)
CRR (Regulation 648/2012/EU) (CRR)
Please provide us with an executive/succinct summary of your example:
Generally, the introduction of new regulatory measures in CRD IV/CRR have reduced liquidity and in-creased
volatility in the global financial markets – even in formerly ultra-liquid markets such as the markets for US and
German government bonds. The same trends have been observed in the European market for mortgage covered
bonds. One reason is that, because of the LCR requirement, investors tend to keep the most liquid bonds, which
in reality makes them less liquid. A lack of risk capacity and repo capacity among market participants has also
contributed to reducing market liquidity. In general, the sales opportunities for bonds have deteriorated.

The short-term liquidity requirement of the CRR (LCR) has caused an increase in the costs of bond-funded lending,
such as mortgage lending funded by covered bonds. This is due to the fact that most assets, except government
bonds, are subject to a "liquidity premium" (in the form of a haircut).

In addition, the requirements for series sizes in some asset classes have contributed to differentiating the costs
within the individual asset class.
For example, the requirements for the series sizes of covered bonds used to fund loans secured by mortgages on
real estate have led to price differences between covered bonds that are exclusively due to differences in series
sizes.

The costs related to holding repos have also risen considerably because a leverage ratio (LR) requirement is already
factored in. The LCR also has an impact on mortgage banks' repo transactions running for more than 30 days. This
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is reflected in the reduction in repo market volumes observed recently. At the same time, there has been a distinct
shift to-wards short-term repo transactions, or up to 30 days at the most.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)

Source: PWC “Global financial markets liquidity study”

The figure shows that the turnover for cooperate bonds is falling worldwide.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Some of the regulatory measures in CRD IV/CRR have reduced liquidity and in-creased volatility in the global
financial markets. This will reduce the European Banks ability to rise funding. This is not compatible with the aim
of securing that the European banks can foster growth and employment in Europe.
Therefore, we find it essential that the evaluation of the impact of the new rules should be as comprehensive as
possible and should also take into consideration the effect on the market liquidity in the financial markets. This is
especially important when evaluating the effects of introducing the long-term liquidity requirements (NSFR) and
potentially binding leverage ratio requirements.
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Example 3 for Issue 2 (Market liquidity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
AIFMD (Directive 694/2014), art. 21, § 11 (d) (iii)
UCITS V (Directive 2014/91/EU) art. 22(a), §3 (c)
These sections in the Level 1 legislation set out requirements for the segregation of assets in the event of
delegation of the custody function.

Please provide us with an executive/succinct summary of your example:
Segregation requirements up the chain of custody / Impact on collateral management, triparty collateral
management and securities lending
The AIFMD and UCITS V Level 1 texts are unclear with respect to segregation requirements up the chain of custody.
The confusion and lack of clarity at Level 1 has generated significant confusion and difficulties in interpretation in
Level 2 and in the ESMA Q&A document.
The source of the problem is that the AIFMD and UCITS V Level 1 texts do not distinguish between “delegation”
of the custody function as such, and “delegation” in the event that a custodian uses a sub-custodian. Accordingly,
the Level 1 rules appear to apply in both cases. The Level 1 rules are appropriate when the custody function as
such is being delegated; they are not appropriate, and consequently, are very difficult to interpret and to apply in
the case of the use by a custodian of a sub-custodian.
The topic is very important because there is the risk that ESMA and national competent authorities will interpret
the Level 1 texts as mandating segregation all the way up the chain, and thus prohibiting the use of omnibus
accounts.
Prohibiting the use of omnibus accounts up the chain would have as consequence that UCITS and AIFs would
discouraged from, or would be incapable of, participating in securities lending, and using collateral management
services.
A withdrawal of AIFs and UCITS from securities lending and collateral management would have a significant impact
on market liquidity.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
There is an extensive literature that sets out why mandating segregation up the chain does not increase asset
protection, but rather creates additional cost, complexity and risk, and why mandating segregation creates major
operational obstacles for the provision of securities lending and collateral management services.
Notable papers are:
“Study on the Benefits and Costs of Securities Accounting Systems” / International Securities Services Association
/ Coventry University / 20 August 2015 (available at: http://issanet.org/e/1/news/161-2015-09-18-study.html)

Page 20 of 72

“Account segregation practices at European CSDs” / European Central Securities Depositories Association / 13
October 2015 (available at: http://ecsda.eu/archives/4759)

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
EU banks suggest that all European regulation covering segregation requirements in securities custody chains be
aligned with:


IOSCO’s Report on “Standards for the Custody of Collective Investment Schemes’ Assets” dated November
2015

https://www.iosco.org/library/pubdocs/pdf/IOSCOPD512.pdf
Standard 2 explicitly allows the use of omnibus accounts up the chain:
Standard 2 – CIS assets should be segregated from:
the assets of the responsible entity and its related entities;
the assets of the custodian / sub-custodian throughout the custody chain; and
the assets of other schemes and other clients of the custodian throughout the
custody chain (unless CIS assets are held in a permissible omnibus account).


SD Regulation, Article 38

This article is based on the principle that end investors should have the right to choose to have their assets held
in segregated securities accounts up the chain of custody, but that end investors should not be obliged to use
segregated accounts up the chain.

Example 4 for Issue 2 (Market liquidity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 648/2012/EU), art. 47.3
EMIR (Delegated Regulation 153/2013/EU), art. 44
Please provide us with an executive/succinct summary of your example:
Restrictions on the use of triparty collateral management for proving collateral to CCPs / Impact on market
participation and market liquidity
EMIR Level 1 sets out the principle that collateral provided to a CCP must be held by the CCP using “highly secure
arrangements”. This principle is sound.
The Level 2 text (Delegated Regulation 153/2013, Article 44) and the ESMA Q&A document are problematic and
confusing, as they look only at the perspective of the CCP, and do not look at the perspective of the market
participant providing collateral to a CCP.
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The use of a triparty collateral management provider is a highly efficient mechanism for a collateral giver to give
securities collateral to a collateral taker.
For a triparty provider to be used as a mechanism to provide collateral to a CCP, three conditions must be met: (i)
the collateral giver must have a securities account at the triparty provider; (ii) the collateral taker (i.e the CCP)
must have a securities account at the triparty provider; and (iii) the collateral giver must have securities available
on its account with the triparty provider.
The Level 2 text and the ESMA Q&A either prohibit, or severely impede, a CCP from opening a securities account
at a triparty provider that is not a CSD.
The consequence is that in order to use a triparty provider the collateral giver has both to open up an account at
a triparty provider that is a CSD, and to transfer securities to that account. For many categories of market
participant, these two requirements may be difficult to achieve. Many market participants are not able to open
accounts at CSDs, and so it may not be possible to meet condition (i); condition (iii) may also be difficult to achieve,
given that many market participants hold, and use, major collateral positions at tri-party providers that are not
CSDs.
In short, the Level 2 interpretation of EMIR 47.3 prohibits or severely impedes the use of some categories of
collateral management services. This has an impact on market liquidity, and will have an increasing impact on
market liquidity as more financial market activity is cleared by CCPs.
This outcome could be disruptive; regulatory measures to increase the use of CCPs will lead to broader categories
of market participant needing to provide collateral to CCPs; regulatory measures should facilitate the provision of
collateral to CCPs.
The outcome is also unnecessary. The requirement under Level 1 for “highly secure arrangements” is legitimate,
and can be met by collateral management service providers that are not CSDs.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
ICMA European repo market survey
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
It should be possible for collateral givers to use “highly secure” collateral management service providers as a
mechanism to provide collateral to CCPs. The Level 2 text and the ESMA Q&A document should be modified
accordingly.

Example 5 for Issue 2 (Market liquidity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
NSFR forthcoming legislative proposal
Please provide us with an executive/succinct summary of your example:
Due to current calibration on capital market activities, NSFR massively overstates actual one-year liquidity gap: as
a consequence, providing derivatives or market making services will become extremely expensive, particularly on
government bonds and equity; NSFR compliance will cost well above profitability of these low margin activities.
Banks will have then only 2 solutions (i) either to increase the price to be applied to customers, or (ii) to stop the
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activity. As economic theory tells us, significant price increases are bound to reduce overall volume of market
making and thus market liquidity.
It is highly unlikely that retreat by large European investment banks will be compensated by other actors (for
instance European retail banks), as capital market activities have huge entry costs, in terms on investments, skilled
staff, inventories size and critical mass, in a context where Europe’s investment banks are losing ground.
Moreover in a context where supervisors will never accept players that are not able to manage properly their risks,
it is very important to keep in mind than big historical players that will be heavily impacted by NSFR are the only
ones able to properly manage risks inherent to market making.
Please provide us with supporting relevant and verifiable empirical evidence for your example:
Some estimates, based on public raw data give an idea of the huge amounts of stable funding that would be
required by the NSFR for banks in the Euro zone, if they want to pursue their market making activities:
1. Derivatives (20% RSF):
=> 150 billion euros for the Eurozone banks
2. Repos & Reverse repos asymmetry (10% -15% RSF):
=> 300 billion euros for the European banks, including EU subsidiaries from third countries banks
3. Equities (50% - 85% RSF):
=> 700 billion euros for the Eurozone banks
1. Estimated NSFR impacts on derivatives add-on: In the Euro zone, the derivative liabilities in the banking balance
sheet amount roughly to 3,819 billion euros (Cf. ECB Aggregated balance sheet of euro area monetary financial
institutions, excluding the Eurosystem: September 2015. Remaining Liabilities in part 2.7). If we assume that 80%
of derivative transactions are concluded through Master Net Agreements, the 20% RSF add on would generate an
additional need of stable funding roughly estimated by 150 billion euros, for Eurozone banks.
2. Estimated NSFR impacts on repos/reverse repos: In Europe, according to the ICMA survey published in
September 2015, the outstanding of secured lending amounts roughly to 2,900 billion Euros. Hence, the NSFR, as
currently designed, will require roughly 300 billion additional stable funding (10% to 15%), as 80% of collateral
consists in sovereign bonds.
If we analyse the example of a short term matched book on OAT with one banking counterparty, the cost (10-20
bp derived from the 10% Required Stable Funding and the assumption that long term funding would cost between
100 and 200 bp) of the shortfall will equal to 3 to 4 times the typical profitability of such law margin (2 – 5 bp)
market making activity. Hence, the bank will either stop the activity, or if possible increase its bid/offer. In any
case, liquidity of the underlying asset will be affected, and ultimately degraded secondary market will affect
primary market.
3. Estimated NSFR impacts on equities: in the euro zone, shares and other equity issued by euro area residents
held in bank balance sheets amount to 1,169 bn euros, as of 413 with monetary financial institutions and 754 bn
euros with other euro area residents (cf. ECB Aggregated balance sheet of euro area monetary financial
institutions, excluding the Eurosystem: September 2015. Lines 1.4.1 and 1.4.2). If we apply 85% RSF to the
financial equity amount, and 50% RSF to the other equity amount, the additional long term funding required would
be roughly estimated around 700 bn euros.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Regulators should adapt the NSFR calibration with the following guidance:
- For derivatives, the collateral received or posted should be treated symmetrically, at the very least for HQLA
collateral; regarding the 20% add-on liabilities, the EBF recommend to confirm that only collateralised derivatives
MtM are concerned and either: (i) to transform it into a floor, which would serve more appropriately the
“minimum requirement” aim announced by authorities, (ii) or to apply the RSF to the absolute value of (collateral
posted minus collateral received)
- A symmetric treatment between repos and reverse repos should be applied, at least for market making
- The need for a recognition of fair market liquidity for equities when held for short term market making and
diminish current Required Stable Funding weightings (50% and 85%); in addition, when exchange-traded equity
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securities are held as hedges to short term derivatives where the bank acts as market maker, the EBF believes that
this transaction should be treated on article 45 (Interdependent assets and liabilities) and should apply 0% RSF.

Issue 3 – Investor and consumer protection
Please specify whether, and to what extent, the regulatory framework has had any major positive or negative
impacts on investor and consumer protection and confidence.

Example 1 for Issue 3 (Investor and consumer protection)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFID II (Directive 2014/65/EU) art. 16(7)
ESMA /2014/1569 TA (MiFID/MiFIR), Section 2.6
Please provide us with an executive/succinct summary of your example:
Clarify specifications with regard to recording internal telephone calls with back-office staff: Article 16(7) of
MiFID II says any telephone conversations and electronic communications should be recorded, including internal
phone calls.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
MiFIR requires internal telephone calls to be recorded under certain circumstances. The ESMA Level 2 text explains
that this should be limited to price-relevant communication, for instance. Article 16(7) of MiFID II is not totally
clear, however, and could be interpreted much more broadly. The cost of setting up and maintaining
infrastructure, and the associated compliance costs (e.g. negotiations with workers’ councils, data protection
rules) should be limited to a few hundred sales/trading staff on the trading floor and a few hundred client advisers
in branches (approx. 900 domestic branches of one of our member banks are affected). Several hundreds of more
or less concerned back-office staff should not also be subject to the recording requirement as MaRisk rules, for
example, require duties to be segregated, so that back-office staff are not involved in the price formation process.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Article 16(7) of MiFID II should be clarified so that internal phone calls between sales / trading personnel and backoffice and calls between back-office staff do not have to be recorded.
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Example 2 for Issue 3 (Investor and consumer protection)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFID II (Directive 2014/65/EU), art. 24.4 b) (risks) and d (costs) and article 24.11 (cross selling)
PRIIPs (Regulation 1286/2014/EU) art. 8.3 d) (risks) and f) (costs)
IDD art. 29.1 (risks and costs),
MCD (Directive 2014/17/EU) art. 13-14 (costs)
Please provide us with an executive/succinct summary of your example:
EU regulations on investor protection contain partially overlapping provisions on same investment products and
retail investor services, and the provisions contradict one another. The Commission’s original goal was to put
various different types of investment products and service providers under harmonised regulation. Thus the same
rules would have governed securities and life insurance policies, for example, or banks and insurance companies.
However, in practice the regulation didn’t reach this goal; now the same types of products can have different
rules.
This type of regulation includes the reviewed Markets in Financial Instruments Directive (MiFID2), regulation on
packaged retail and insurance-based investment products (PRIIPs), Mortgage Credit directive (MCD), and
Insurance Distribution directive (IDD). The PRIIPs regulation, for example, contains provisions on disclosure of costs
and risks that contradict the obligations in MiFID2 and IDD. Information given to retail investors should be concise,
consistent and clear. The EBF feels the quality of the information given is more important than its quantity.
Conflicting obligations might end up confusing the customer even more. These kind of detailed and overlapping
obligations also make it difficult to use electronic channels in selling products. Regulation should flexibly allow the
advancements of digitalisation.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
If you have suggestions to remedy the issue(s) raised in your example, please make them here:

Issue 4 – Proportionality / preserving diversity in the EU financial sector
Are EU rules adequately suited to the diversity of financial institutions in the EU? Are these rules adapted to the
emergence of new business models and the participation of non-financial actors in the market place? Is further
adaptation needed and justified from a risk perspective? If so, which, and how?
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Example 1 for Issue 4 (Proportionality / preserving diversity in the EU financial sector)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFIR, EU 600/2014 (Market Data Reporting, RTS 22, Article 13, Section 2)
Please provide us with an executive/succinct summary of your example:
Investment firms should not be forced to verify the LEI (Legal Entity Identifier) of their clients each time a
product is traded.
RTS 22, Article 13, Section 2, Annex I page 435 says:
"Investment firm shall not provide a service that would trigger the obligation of an investment firm to submit a
transaction report for a transaction entered into on behalf of a client who is eligible for the legal entity identifier
code, prior to the legal entity identifier code being obtained from that client."
Consequence:
Investment firms are no longer permitted to execute trades/orders (that generate reportable transactions) for
corporate clients unless they have been provided with a valid LEI.
EU banks see serious conflicts with existing contractual terms and conditions (i.e. rendering our services) in the
context of business relations with clients under Member State law.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
For example: the number of trades per day affected where each time the client has to be asked by the sales
staff/trader about its LEI (which in 99.9% of cases will still be the same – in practice, both parties will be annoyed
and not comply; and in cases where the LEI actually changes, people will forget). Since examples such as this one
refer to front-office processes, they are subject to confirmation by market units (MSB, PC).
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
ESMA should establish a requirement under which FCs/NFCs are obliged to send written notice to their CPs about
any upcoming changes, including to their LEI, together with the effective date at least two weeks in advance.
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Example 2 for Issue 4 (Proportionality / preserving diversity in the EU financial sector)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
PSD 2 – (Directive 2015/xxx/EU)
PAD (Directive 2014/92/EU) art. 61 ff.
Please provide us with an executive/succinct summary of your example:
Access to account information by third parties needs to be designed in a fair way.
The banking industry is required to open up infrastructure it has set up and maintains to third-party providers.
Even if PSD 2, unlike the rules currently in force, requires these third-party providers to register with the European
Banking Authority (EBA), certain disadvantages remain.


Under PSD 2, banks have to allow third parties access to their infrastructure at the request of their clients
without having any direct agreement in place with the third-party provider or being permitted to charge
the provider for services performed.



It is the bank which is initially liable to its client for any damage caused by the third-party provider. The
bank then has to claim compensation from the provider. PSD 2 tries to limit the risks involved by requiring
third-party providers to register with the EBA and demonstrate they have relevant insurance cover. A
residual risk nevertheless remains, especially to the bank’s reputation. Customers will not necessarily
make a distinction between who is really responsible and who is not.

Please provide us with supporting relevant and verifiable empirical evidence for your example:
(Please give references to concrete examples, reports, literature references, data, etc.)
The PSD defines – in addition to credit institutions – a set of third parties (payment initiation service providers,
account information service providers) and requires credit institutions to grant them access to the online-bankingenabled payment accounts of their customers. Access has to be free of charge and non-discriminatory. These third
parties need to be registered with the EBA in London, however.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The EBF suggests that, when the PSD is reviewed, at least banks’ liability for damages caused by a third party is
reconsidered.
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Theme B. Unnecessary regulatory burdens

Issue 5 – Excessive compliance costs and complexity
In response to some of the practices seen in the run-up to the crisis, EU rules have necessarily become more
prescriptive. This will help to ensure that firms are held to account, but it can also increase costs and complexity,
and weaken a sense of individual responsibility. Please identify and justify such burdens that, in your view, do not
meet the objectives set out above efficiently and effectively. Please provide quantitative estimates to support your
assessment and distinguish between direct and indirect impacts, and between one-off and recurring costs. Please
identify areas where they could be simplified, to achieve more efficiently the intended regulatory objective.

Example 1 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CSD (Regulation 2014/909/EU), art. 7
CSD (Regulation Level 2: Draft RTS on CSD Requirements) art. 54, §2 (x)
CSD (Regulation Level 2: Draft ITS on CSD Requirements) Annex 4, Table 1, Row 24 (pages 163 and 164)
Please provide us with an executive/succinct summary of your example:
Collection and storage of buy-in information at the CSD level
The draft Level 2 texts mandate that CSDs collect and store extensive buy-in information (covering the final results
of the buy-in, the amount of cash compensation, and the cancellation of the original instruction).
The information requirements are very broad, cover all types of transactions (exchange-traded, CCP-cleared and
OTC transactions), and apply to all CSDs involved in the settlement of a transaction (i.e. the CSD of the delivering
party, the CSD of the receiving party, and any other CSDs involved in the realignment of positions).
Buy-in information is trading-related information. There is currently no mechanism in place for such information
to be transferred to the settlement level (i.e. to the CSD). Building such a mechanism for OTC transactions will
require a major investment by all parties in the custody chain.
CSDR Article 7 does not require that buy-in information be transmitted to the settlement level.
According to the ESMA Final Report (page 28), the purpose of this requirement is to give CSDs the ability “to assess
the impact of the buy-in process on settlement efficiency, and to adequately tailor the measures that a CSD may
take to improve settlement efficiency”.
The EBF believes that the collection of buy-in information will be burdensome to end investors, to intermediaries,
and to CSDs, while providing little useful information for supervisory authorities.
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Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The mention of buy-in information should be dropped from Article 54 (x) of the CSDR RTS on CSD Requirements.
Suggestions on how to monitor and improve settlement efficiency should be added.

Example 2 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 2013/575/EU)
Please provide us with an executive/succinct summary of your example:
Art. 194 (1) second sub-para sets out a requirement to “provide, upon request of the competent authority, the
most recent version of the independent legal opinion or opinions that it used to establish whether its credit
protection arrangement or arrangement” are legally effective and enforceable.
This is currently understood as a requirement obligating institutions to obtain legal opinions on each type of credit
protection arrangement (in the case of the use of standard agreements) or each individual arrangement (where
there are only individual arrangements), regardless of whether there has been any evidence of there being any
substantial actual legal risks involved.
The legal opinion requirement is very difficult if not impossible to comply with in relation to many types of credit
protection arrangements which are not based on standard or sample agreement. One reason may be that the
instrument in question is so simple and all relevant legal issues are already addressed under applicable statutory
law that it does not require a complex agreement (such as a simple guarantee). In the vast majority of cases it
would also be clearly disproportionate to obtain a legal opinion for the specific arrangement in view of the
amounts involved and the fact that there is a long established practice of using the instrument and no indication
that the legal validity or enforceability has ever been the source of noticeable legal risks.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Types of instruments where the legal opinion requirement results in disproportionate burdens are primarily
instruments belonging to the category of unfunded credit protection arrangements such as:
-

Letters of credit
Bank guarantees
Guarantees or comparable instruments of export credit agencies and/or international or supranational
bodies.

All of these instruments share the feature that the legal risks involved do not centre on the validity and
enforceability of the terms underlying the instrument but rather on issues and matters which can never be
addressed by a legal opinion (i.e. the observance of all conditions and terms during the term of the transactions).
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Legal opinions should generally only be expected where the agreements are of a certain complexity or involve
mechanisms for the provision of assets as security requiring further legal analysis and should generally not be
expected in relation to legally simple arrangements such as direct claims against another party (guarantee and
similar instruments).

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The EBF suggests to delete Art. 194 (1) second sub-para CRR. Institutions will remain subject to the obligation to
implement adequate risk mitigation procedures and measures to ensure the validity and enforceability of the
agreements they use. However, a legal opinion would only be one possible tool to address this issue.
At the very least the requirement should be restricted to instruments belonging to the category of funded credit
protection.

Example 3 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
BRRD (Directive 2014/59/EU)
Please provide us with an executive/succinct summary of your example:
The Art. 55 (1) BRRD requires institutions negotiate clauses on the contractual recognition of the effects of a bailin in all contractual arrangements which result in liabilities, where these arrangements are subject to the law of a
third country. Only liabilities falling under one of the exemptions in Art. 44 (2) are excluded from this obligation.

The obligation applies to a vast scope pf arrangements many of which – although formally being within the scope
of a bail-in - will never be subjected to bail-in. Many of these liabilities result from the operational banking business
such as trade finance transactions. Counterparties will not accept such contractual causes in instruments of this
type. Furthermore, in many cases the bail-in will not result be balance sheet neutral as any bail-in will also reduce
the corresponding counter-claim securing the relevant liability.

The need to include contractual clauses in all these agreements would result in clearly disproportionate burdens
and also be counterproductive.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The European Banking federation recommends therefore to introduce a materiality threshold.
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Example 4 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 2012/648/EU)
Please provide us with an executive/succinct summary of your example:

Recognition of non-EU CCPs (Article 25 and Article 13 Equivalence)
The recognition of Third Country Central Counterparties (CCPs) under the European Market Infrastructure
Regulation (EMIR) by the European Commission has been complicated by different approaches in other
jurisdictions. The ‘reciprocity’ requirement in particular hinders recognition of non-EU CCPs. As EU counterparties
can only satisfy the EMIR clearing requirement by clearing through an authorised or recognised CCP. This obstacle
to recognition of non-EU CCPs may hinder EU counterparties from trading clearable derivatives with non-EU
counterparties due to the clearing obligation under Article 4, and will also impact EU institutions’ direct clearing
services and ability to clear in such non-EU markets given the tie into Capital Requirements Regulation QCCP
exposure and capital calculation requirements.
The binary nature of Article 13 EMIR, where equivalence is determined appears to give EU entities no choice as to
the applicable regime. This requires banks and investment houses to build multiple compliance models and to
change arrangements with existing counterparties that create unnecessary complexity to the disadvantage of
orderly cross-border activity.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
In the global OTC derivatives market, data indicates that liquidity has already been bifurcated between US and
non-US pools in light of divergent implementation8 and a lack of recognition of non-domestic trading venues.9 For
instance, the average cross-border volume of euro Interest Rate Swap (IRS) transacted between European and US
dealers as a percentage of total euro IRS volume was 25% from January 2013 to September 2013 but, in the period
following the implementation of the Swap Execution Facility (SEF) rule, this average fell to 9% between October
2013 and January 2014.10
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
a) Recognition of non-EU CCPs: Progress EMIR equivalence decisions and recognition of third country CCPs as a
matter of urgency.

8

See ISDA Research Notes: “Footnote 88 and Market Fragmentation: An ISDA Survey” (December 2013); Cross-Border Fragmentation of Global
OTC Derivatives: An Empirical Analysis” (January 2014); “Made-Available-to-Trade: Evidence of Further Market Fragmentation” (April
2014); and “Revisiting Cross-Border Fragmentation of Global OTC Derivatives: Mid-year 2014 Update” (July 2014).
http://www2.isda.org/functional-areas/research/research-notes/
9 See ISDA Research Notes: “Footnote 88 and Market Fragmentation: An ISDA Survey” (December 2013); Cross-Border Fragmentation of Global
OTC Derivatives: An Empirical Analysis” (January 2014); “Made-Available-to-Trade: Evidence of Further Market Fragmentation” (April
2014); and “Revisiting Cross-Border Fragmentation of Global OTC Derivatives: Mid-year 2014 Update” (July 2014).
http://www2.isda.org/functional-areas/research/research-notes/
10
In the meantime, the average volume of euro IRS transacted between European dealers rose to 90 per cent from 75 per cent in the preceding
period.
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b) Remove requirement for ‘reciprocity’ in equivalence determinations. Alternatively, allow for transitional
provisions that allow for entities to assume a CCP is a recognised CCP to the extent that it has applied for
authorisation. This would solve the clearing obligation concerns. This approach is consistent with EMIR Article
89(4) which provides for firms to continue clearing on CCPs to the extent that an entity has applied for
authorisation. This is also consistent with the current approach to the capital requirements under CRD4, which
allows firms to assume a CCP is a QCCP until the end of the transitional window.

Example 5 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFIR (Regulation 2014/600/EU) Market Data Reporting, RTS 22, Article 14, Section 1.
Please provide us with an executive/succinct summary of your example:
Multiple reporting infrastructures should be avoided. Firstly, RTS 22, Article 14 requires transaction reports
executed involving a branch to be sent to the competent authority of the home member state unless otherwise
agreed by the competent authorities of the home and host member state. Once agreed, this leaves reporting
entities with unnecessary burdens and costs as member states can have differing specific features, infrastructure
requirements and procedures. This means firms have to set up parallel reporting infrastructures and data
management procedures.
Secondly, while MiFIR prescribes reporting to the competent authority of the home member state, other
regulations prescribe reporting to a Trade Repository (TR).
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
MiFIR requires national competent authorities (NCA’s) to exchange information about transactions of branches in
underlying which are allocated to one specific EU country/market which represents the highest liquidity in this
particular underlying instrument. E. g. the German NCA (BaFin) will provide MiFIR transaction data resulting from
a German bank’s London branch activities to the local U.K. authority (FCA). FCA on the other hand will submit
trades concluded by a U.K. bank’s Frankfurt branch to the local German authority (BaFin).
This transnational reporting procedure will be applied by all EU supervisors. EU banks feel this will create huge
additional costs and burden not only for each reporting entity but also for each competent authority to set up an
infrastructure for sending, receiving and exchanging respective MiFIR data as well as its analysis and inquiry
handling.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The EBF suggests that MFI's should submit MiFIR transaction data - including their foreign branches - to a Trade
Repository (TR) similar to the procedure already established and proven under EMIR. TRs can collect and group
information from any reporting entity, any underlying/market as required by any national competent authority;
reports once specified can be reused for other national competent authorities too. Reporting to a TR (typically
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only one TR per reporting entity) would minimise the efforts needed to set up and maintain infrastructure, for
example, or for updates to accommodate operational procedures of the TR. MiFIR regulators (NCA's) will be
granted access to the TR data. This will ensure high transparency, availability and consistency of MiFIR reporting
data while administrative costs and burdens will be considerably reduced for all parties involved.

Example 6 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Interchange fees (Regulation 2015/751/EU)
Please provide us with an executive/succinct summary of your example:
In general, several definitions in the IFR are not very clear, and the interpretation of several key articles remains
uncertain. This gives rise to huge challenges for market players – and great regulatory uncertainty.
As an example, the definition of a commercial card in article 2, 6:
commercial card’ means any card-based payment instrument issued to undertakings or public sector entities or
self-employed natural persons which is limited in use for business expenses where the payments made with such
cards are charged directly to the account of the undertaking or public sector entity or self-employed natural
person;
This definition is important for the understanding and use of the articles 3 and 4. If a card is a commercial card,
the card will not be covered by the caps set by the regulation.
Please provide us with supporting relevant and verifiable empirical evidence for your example:
The aim of the regulation is to make card payments cheaper for consumers and to establish more competition. It
is unclear why the definition of commercial cards includes a reference to directly charging to the account of the
undertaking or public sector entity. Several countries have commercial cards issued to the employees of a
company for using only to expenses related to their work and where accounts of the employees are charged
initially but the final liability for the payment always sits with the company. Understanding of the definition seems
to vary between member states - and some interpret it quite literally. This results in excessive complexity for the
financial sector and imposes unnecessary and excessive costs as some commercial cards needs to be changed
without any other purpose than make sure the charging of the expenses is done directly to a specific account.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
In general, work is needed to clarify the regulation text. In the particular instance, to make it possible to have a
more suitable interpretation where it is acceptable to have commercial cards focusing on the end-result rather
than the specific technical set-up of the product - as long as the expenses are only work-related and as long as the
undertaking has final liability for the payment.
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Example 7 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 2012/648/EU) art. 9 ff.

Please provide us with an executive/succinct summary of your example:
Non-financial counterparties should not have to report transactions. EMIR is the only regime which, unlike the SFT
Regulation, MiFIR or other countries’ reporting regimes, requires non-financial counterparties to report
transactions.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Although many NFC's might have chosen to utilise “delegated reporting” provided by an investment firm, this still
leaves all parties with the unnecessary cost and burden generated by specifying, managing, monitoring and
overseeing the new procedures necessary to set up this form of intended “double” reporting by both
counterparties.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
It should be sufficient to require only financial counterparties to report relevant transactions, leaving clients the
option of obtaining data/reports from TRs.

Example 8 for Issue 5 (Excessive compliance costs and complexity)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 2012/648/EU)
MiFIR (Regulation 2014/600/EU) (RTS / ITS)

Please provide us with an executive/succinct summary of your example:
RTS should be more specific and less open to interpretation (concerning reporting details, in particular). They
should be delivered earlier than 12 months before their effective date or more time should be allowed for
implementation. Owing to the tight timeframe and the fact that clarifying FAQs are provided only shortly ahead
of the deadline, several assumptions subject to banks’ own interpretation have to be made to drive projects
forward. A few times, only “quick-fix” solutions (i.e. not fitting into an aligned IT architecture) have been possible.
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Following clarification (after the effective date), another project was necessary to implement changes to
FAQs/RTS.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
EMIR FAQs on reporting requirements were amended several times. Two RTS have been published/amended since
the effective date (Feb. 2014).
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
ITS/RTS should be worked through more thoroughly with financial industry experts.

Issue 6 – Reporting and disclosure obligations
The EU has put in place a range of rules designed to increase transparency and provide more information to
regulators, investors and the public in general. The information contained in these requirements is necessary to
improve oversight and confidence and will ultimately improve the functioning of markets. In some areas, however,
the same or similar information may be required to be reported more than once, or requirements may result in
information reported in a way which is not useful to provide effective oversight or added value for investors.
Please identify the reporting provisions, either publicly or to supervisory authorities, which in your view either do
not meet sufficiently the objectives above or where streamlining/clarifying the obligations would improve quality,
effectiveness and coherence. If applicable, please provide specific proposals.
Specifically for investors and competent authorities, please provide an assessment whether the current reporting
and disclosure obligations are fit for the purpose of public oversight and ensuring transparency. If applicable, please
provide specific examples of missing reporting or disclosure obligations or existing obligations without clear added
value.

Example 1 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
First Directive on corporate law (Directive 68/151/EEC) (now superseded by Directive 2009/101/EU)
Prospectus Directive (Directive 2003/71/EU)
Transparency Directive (Directive 2004/109/EU, amended by Directive 2013/50/EU)
PRIIPs (Regulation 2014/1286/EU)
MAD (Directive 2003/6/EC) and Market Abuse Regulation (Regulation 2014/596/EU)
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Please provide us with an executive/succinct summary of your example:
EU legislation imposes disclosure obligations to:
1) Companies and credit institutions incorporated in a Member State,
2) Companies and credit institutions whose securities are admitted to trading on a regulated market or seeking
admission of their securities on a regulated market,
3) Issuers offering securities to the public in one or several Member States.
The disclosure regime is based on different directives and regulations addressing different issues and pursuing
different specific objectives.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The disclosure regime in the European Union is framed by five set of rules which are not synchronized and are the
source of significant burdens and inefficiencies:
a) Companies with liability limited by their shares must disclose their annual reports in a public register (Directive
68/151/EEC, First Directive on corporate law, now superseded by Directive 2009/101/EU). This applies as a result
of their legal form and size and regardless of whether or not they are listed. The purpose is to protect third party
creditors.
b) Access to the public capital markets (by a public offer of securities or admission to trading of securities on a
regulated market) requires filing and publication of a securities prospectus under the Prospectus Directive
(2003/71/EU). This prospectus includes the annual report that has already been published under a).
c) Having securities admitted to trading on a regulated market subjects the issuer to ongoing reporting
requirements pursuant to the Transparency Directive (2004/109/EU, amended by Directive 2013/50/EU). For
issuers launching another offering or applying for the admission of new securities to trading on a regulated market,
these financial reports published under the Transparency Directive give little leeway for their obligations under b),
even if the securities offered or admitted are of the same class that has already been offered or is already admitted
to trading11. Until the final closing of a public offer or, if later, the beginning of trading on a regulated market every
significant new factor has to be published in a supplement to the prospectus, following its prior approval by the
relevant national competent authority (NCA).
d) Under the Regulation on key information documents for investment products of 26 November 2014 (Regulation
(EU) 1286/2014) the issuers (“manufacturer”) will also have to prepare a key information document (KID), if the
issuance targets retail investors (Art. 5) and any seller shall provide the investor(s) with such document (Art. 12).
This leads to the question which purpose a securities prospectus under b) will serve going forward and which
relevance it will have.
e) Pursuant the Market Abuse Directive (Directive 2003/6/EC) and as from mid-2016 the Market Abuse Regulation
(Regulation (EU) No 596/2014) issuers of financial instruments admitted to trading on a regulated market have to
inform the public as soon as possible of inside information which directly concerns the said issuers.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Banks propose a disclosure regime where all these elements seamlessly tie into one another without duplication
or inconsistencies should be established.
Comments on proposed solution:

11

Notwithstanding the exemptions from the obligation to publish a prospectus provided by article 4 of the Prospectus Directive.
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Banks acknowledge that credit institutions and companies incorporated in a Member State, as well as issuers
whose securities are admitted to trading on a regulated market and/or offering securities to the public, must
comply with different disclosure obligations stemming from multiple EU legislative sources. The EU directives and
regulations listed above address different issues and their disclosure requirements aim at different audiences.
Several specific issues could however be pointed out regarding for instance:


Potential redundancy for structured products between requirements of the PRIIPs regime as defined by
Regulation (EU) n°1286/2014 and the summary of the prospectus required under the Prospectus Directive,



Room for improvement and better coordination between the Transparency and Prospectus Directive
regarding disclosure of historical financial information and the “incorporation by reference” mechanism,
especially for credit institutions issuing non-equity securities on a regular basis and using a base prospectus.

Example 2 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
SSM, EMIR, Solvency II, CRR reporting requirements
ESA standards
ECB, EBA, ESRB reporting requirements
Please provide us with an executive/succinct summary of your example:
The aim of the financial sector is to make reporting more efficient and to avoid overlapping reporting obligations,
so as to prevent unnecessary changes to data collecting and reporting systems. Reporting obligations have
increased substantially due to diverse regulation that affects the entire sector, for example the European Market
Infrastructure Regulation (EMIR), Single Supervisory Mechanism (SSM) and Solvency II. In addition, European
financial supervisors EBA, EIOPA and ESMA have in recent years issued several dozens of reporting standards that
concern all companies in the European financial sector, and often other types of companies as well. Requirements
issued by different authorities are becoming increasingly overlapping and differently defined.
The ECB is planning to extend data collection to suit the needs of, for example, SSM and monetary policy. Often,
this type of information is already reported to specific trade repositories, as per binding EU legislation. ECB could
therefore utilise information from the repositories instead of requesting that banks report it a second time. ECB
is also planning to establish entirely new information collection schemes in addition to existing ones; for example,
from late 2017 onward, ECB will collect loan-specific information from bank customers. The report of each loan
will contain 110 data fields. This type of reporting overlaps with the data collections set out in the Capital
Requirements Regulation (CRR).
EBA’s data collection is affected also by the recommendations of the European Systemic Risk Board, which often
add to the reporting burden. Moreover, the Financial Stability Board and the Bank for International Settlements
add their own reporting requirements to the list. Their requirements are mostly overlapping, but slightly
differently defined than EU requirements.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
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Example 3 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU) art. 412, 414, 415
Please provide us with an executive/succinct summary of your example:
LCR reporting vs. compliance
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
• On 1 October 2015, the Delegated Act (DA) on the LCR became effective and institutions had to meet the
minimum requirement of 60% in accordance with the DA. Unlike for compliance purposes, reporting of the LCR is
based on the ITS on supervisory reporting, taking into account the requirements of Art. 412 ff. of the CRR and
disregarding specifications made in the DA.
• In June 2015, the EBA submitted an updated ITS on supervisory reporting on the LCR to the European
Commission, including the specifications of the DA. It has not been adopted and published yet but it has already
been announced that there will be a corrigendum amending the DA, which will become effective around mid-2016
like the updated ITS on reporting. Our assumption is that there will again be a mismatch of reporting and
compliance as reporting will be based on the old DA while the requirement will be calculated in accordance with
the amended DA. Furthermore, another update of the ITS is necessary.
• In addition to the monthly regulatory reporting based on obsolete standards, the ECB requests data via the
quarterly Short Term Exercise (STE) containing calculations made in accordance with the applicable regulation,
which means double work for banks.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The European Banking Federation sees an urgent need to align the reporting of, and compliance with, regulations,
e.g. the LCR.

Example 4 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU) art. 415(3) (b)
Please provide us with an executive/succinct summary of your example:
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EBA Implementing Technical Standards (ITS) on additional liquidity monitoring metrics under Article 415(3)(b) of
Regulation (EU) No 575/2013

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
• In December 2013, the EBA submitted its final draft to the Commission. This was then amended in July 2014.
The proposed application date was 1 July 2015.
• Institutions had no information and transparency about whether the ITS would become effective on 1 July 2015
in full or whether the application date would be postponed with further amendments. So they had no firm
indication of what they would have to implement in their systems ultimately or of when the reporting would start.
• In mid-July 2015, the EBA announced that a delay of at least three months would be highly likely. One week later,
the Commission announced that it intended to remove the maturity ladder and to accept the ITS with an
application date of 1 January 2016.
• In response to this announcement, the EBA issued an official opinion on 25 September 2015 expressing its
disagreement with the idea of removing the maturity ladder. Since then, institutions have had no further
information about what the final content will be or when the ITS on ALMM will have to start being applied. The
entire process lacks transparency and has been going on for nearly two years.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
European banks see an urgent need to align the reporting of, and compliance with, regulations, e.g. the LCR.
Furthermore, the process of adopting technical standards should be expedited and streamlined.

Example 5 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU) art. 99
FINREP (Regulation 2014/680/EU)
Please provide us with an executive/succinct summary of your example:
Within the EU – including the SSM zone – the European Banking Authority (EBA) has been provided with the task
to contribute to the creation of the European Single Rulebook in banking the objective of which is to provide a
single set of harmonised prudential rules for financial institutions throughout the EU. The EBA has been mandated,
amongst others, to develop implementing technical standards to specify the uniform formats, frequencies, dates
of reporting, definitions and the IT solutions to be applied in the European Union for the reporting on own funds
requirements and financial information (Article 99 of Regulation 575/2013). The EBA has effectively prepared
those ITS which have been adopted by the European Commission subsequently by means of EU Regulation
680/2014.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
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Various competent authorities within the EU have taken the view that the supervisory reporting package which
the EBA has developed does not meet all their information needs and have, as a consequence, taken the initiative
to top up EU Regulation 680/2014 by means of additional reporting requirements aiming at obtaining additional
financial information.
Our understanding is, however, that Article 99 of Regulation 575/2013 sets out a specific process that supervisors
need to go through whenever they consider that financial information required by EU Regulation 680/2014 is not
sufficient to cover their information needs. Article 99, §7, explains more particularly that, where a competent
authority considers (financial) information not covered by EU Regulation 680/2014 to be necessary to obtain a
comprehensive view of the risk profile of an institution's activities and a view on the systemic risks posed by
institutions to the financial sector or the real economy, it shall notify EBA and the ESRB about the additional
information it deems necessary to include in the implementing technical standards referred to in paragraph 5. Our
reading of this provision is that, if the EBA and the ESRB agree with the request made by a competent authority to
top up the financial information requirements included in EU Regulation 680/2014, the EBA is expected to submit
proposals for amendments of EU Regulation 680/2014 to the European Commission for endorsement.
Banks note, however, that, contrary to what could be expected on the basis of Article 114 TFEU, the EU
Commission has restrained from taking action against those competent authorities which have topped up the EBA
FINREP package on their own initiative, without consulting the EBA and the ESRB as required under Article 99 of
Regulation 575/2013.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
If the lack of any action from the EU Commission against those competent authorities needs to be construed as
meaning that our interpretation of Article 99 is not correct and, therefore, that Article 99 does not oppose to
competent authorities topping up Single Rulebook requirements, the CCR is inconsistent considering that recital
12 of Regulation 575/2013 explains that is meant to “ensure uniform conditions by preventing diverging national
requirements as a result of the transposition of a directive. This Regulation would entail that all institutions follow
the same rules in all the Union, which would also boost confidence in the stability of institutions, especially in
times of stress. A regulation would also reduce regulatory complexity and firms' compliance costs, especially for
institutions operating on a cross-border basis, and contribute to eliminating competitive distortions.”
As a consequence, it would be appropriate amending the CRR with a view to clarifying that the EBA and the ESRB
are only authorised to satisfy a request made by a competent authority to top up the financial information
requirements included in EU Regulation 680/2014, provided that the EBA submits proposals for amendments of
EU Regulation 680/2014 to that effect to the European Commission for endorsement.

Example 6 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
BRRD (Directive 2014/59/EU) art. 71
Please provide us with an executive/succinct summary of your example:
The requirement in BRRD art. 71 for reporting information about financial contracts should be aligned with the
similar requirement under EMIR to avoid double report requirements.
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Please provide us with supporting relevant and verifiable empirical evidence for your example:
The obligation in BRRD art. 71 will require institutions to make substantial changes to existing data recording
processes and to adjust existing systems and databases if the draft EBA RTS (EBA/CP/2015/04) is adopted. The
changes to be made will be very challenging and time consuming. This holds particularly true if the specific data
fields are not aligned with the fields used under the obligation to report derivative transactions to trade
repositories under EMIR in accordance with Delegated Regulation (EU) no. 148/2013 (TR-reporting obligation)
(taking into account the changes proposed in the current review) and under the Securities Financing Transactions
Regulation (SFTR); and if the EBA requirement is interpreted as an obligation to set up a single central database.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Against this background we see the need for the following changes and additions to be made to the draft RTS:







Closer alignment of the list of data elements to be recorded (Annex) to data reporting obligations under EMIR
and under the future SFTR.
Introduction of an adequate phase-in period for the implementation of the record keeping requirement in
order to enable institutions to make the necessary adjustments to their systems. This would also allow for a
better alignment of these record keeping requirements with TR-reporting obligations still under development.
Clarification that there is no obligation to establish a specific database structure. The EBA should delete the
reference to a “central database” in the recitals. Defining the technology solution that institutions will choose
in order to implement the record keeping requirements goes beyond the mandate that was given to the EBA
in the BRRD.
Overall, the information regarding financial contracts (Annex) should be disaggregated in two sections: one
regarding the framework contract (at counterparty level) and other relative to each operation (operation
level).

Example 7 for Issue 6 (Reporting and disclosure obligations)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)

European Reporting Framework (ERF) project
ECB AnaCredit (Regulation 2015/xxx/EU)
Please provide us with an executive/succinct summary of your example:
The EBF welcomes as a matter of principle the new approach to statistical and supervisory reporting
The ECB published its draft regulation on “AnaCredit”, which needs to be looked upon in conjunction with, the
recently launched ideas concerning a new European Reporting Framework (ERF) and the so called Banks’
Integrated reporting Dictionary” (B.I.R.D.), two projects to which AnaCredit is intrinsically linked and, secondly,
the efforts which the central banks and/or National Central Credit Registers of various Member States are
currently undertaking to set up in parallel a similar framework for the collection of granular credit and credit risk
data with a view of serving their domestic information needs.
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Adopting such a holistic view, the European Banking Federation welcomes as a matter of principle and basically
supports the new approach to statistical and supervisory reporting which the European Central Bank is proposing
with a view to rationalise the flow of reporting streams.
The EBF has long made called for an “integrated” reporting system which would align the various reporting streams
to which banks are subject. When imposing new reporting requirements, public authorities have too often been
focusing only on their specific information needs, without examining to what extent other public authorities have
imposed identical or similar requirements. Clearly, such an outcome is not in line with the “single point of entry”
principle: banks should be asked to report every piece of information only once, the understanding being that
authorities would share the relevant data with each other subsequently to ensure that duplicating reporting
requirements be eliminated. As such, the new ERF which the ECB aims to develop in the years to come is precisely
meant to achieve such an alignment. More particularly, the ERF aims at building a framework which would allow
banks to generate, on the basis of transaction level data which are available in their operational systems, reports
to various authorities in a highly automated and integrated way.
The main merit of the proposed new framework is that it adopts an integrated approach which has the potential
of achieving a reporting system that is aligned with the single point of entry principle. Such a new framework is
likely to enhance efficiency and, as a result, of producing cost savings both to the industry and to the public sector.
The new approach will also allow banks to obtain a clearer view on reporting requirements. Furthermore, it may
contribute to improving rulemaking considering that regulators will achieve a better understanding of how they
need to describe what they wish to achieve.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
However, the design of the ERF needs to be amended in a substantial way
It needs to be emphasised from the outset that the ERF will require banks to undertake substantial new
investments in technology. The new attributes for which AnaCredit is asking require banks to connect their
different internal sources and, therefore, to reorganise their IT and reporting structure. Moreover, these changes
need to be made at a time when banks are faced with a growing number of new reporting streams flowing from
the new regulatory architecture applicable to them. New processes will need to be established with state-of-theart data processing, storage and dissemination infrastructure, including appropriate IT tools and solutions with the
capacity to respond to present and future challenges. It needs to be emphasised in particular that some of the
AnaCredit attributes are extremely challenging to integrate into an IT-model.
The industry can only be expected to envisage making such significant investments provided that the Project is set
up in such a way that it is indeed likely to achieve the expected cost-savings. The way in which the roll-out of the
ERF is currently being conceived raises a range of uncertainties in this respect which need to be highlighted. The
new approach which is being proposed will only be likely to deliver its promises provided that its design is amended
in a substantial way. It needs, more particularly, abide by the following four basic principles.

a)

Domestic reporting systems need to be fully aligned to the new approach
Today, the ERF and the BIRD are being conceived as frameworks to which both banks and central banks are
expected to adhere on a mere voluntary basis.
Such an approach cannot possibly generate the expected cost-savings considering that it inevitably implies
that the industry will continue to be faced with disparate statistical reporting requirements across the EU. As
a consequence, today’s ever increasing number of statistical reporting requirements are becoming an
obstacle to the completion a Single Market in financial services, thus jeopardising the substantial progress
which the European Commission has achieved in the area of (supervisory) reporting requirements over the
last decade. We fail to understand why, within a Single Market of financial services, whenever financial
transactions are concerned, public authorities from Member State A, would need to be provided with
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information, that would differ from the financial information on the basis of which their counterparts in
Member States X, Y and Z assess financial stability, steer monetary policy, or design other financial and
economic indicators, etc.
As emphasised by the EU Commission12, monetary policy, macro-prudential and micro-prudential policy
should interact in a way that is conducive to the Single Market and not be detrimental to a level playing field,
not only within the SSM area but across the EU as a whole. Moreover, the Treaty on the Functioning of the
European Union (TFEU) imposes a duty on the ECB to “contribute to the harmonisation, where necessary, of
the rules and practices governing the collection, compilation and distribution of statistics in the areas within
its field of competence” 13 The new approach which the ECB is proposing obviously fails to deliver the
outcome which the TFEU requires. Individual Member States must not be authorised to collect granular
credit and/or credit risk data which are not included in the European Reporting Framework package.
As a result, the roll-out of ERF should instead be organised as follows:
 The new framework must be compulsory for both the banking and the central banking community.
 Full harmonisation must be pursued:
- national authorities should no longer be authorised to collect on a granular level other credit or
credit risk data in addition to those which are imposed at EU level;
- the timelines set should apply to all;
- all data streams must adopt identical methods in respect of data remittance.
 Central banks from all Eurozone Member States and non-Eurozone Member States need to become
actively and closely involved in the Project as well.
b) The timing of the collection of granular data needs to be aligned to the development of the ERF/B.I.R.D.
The ERF aims at building a framework which would allow banks to generate, on the basis of transaction level
data which are available in their operational systems, reports to various authorities in a highly automated
and integrated way. To make this happen, models are being developed to make sure (i) that the raw data are
automatically being placed in context and being added up in an appropriate way and (ii) that the information
reaches those Authorities which need it, and only them. In the absence of such a model, it will be difficult for
the industry to manage the reporting of the sheer volume of attributes which flow from the AnaCredit
Regulation.
According to the approach which is being proposed, banks will reap the benefits only at the very end of the
exercise: their reporting burden will be reduced only if and when all the building blocks of the ERF will have
been completed and implemented in full, which will take many, many years. In the meantime, banks will be
faced with even more redundant and overlapping reporting requirements. This does not provide a fair or an
appropriate incentive to banks to adapt their IT-systems.
It is, moreover, obvious that AnaCredit can only properly function provided that a common understanding
of the precise meaning of the various data attributes has been reached (e.g. by means of examples clarifying
how the attributes need to be reported for different types of loan products and counterparties).
Our understanding is that one of the main objectives of the ERF and BIRD is exactly to achieve such a common
understanding. However, this amounts to putting the carriage before the horse. It begs the question how
banks can possibly be expected to already start preparing the implementation of the AnaCredit framework
in their IT-systems. Clearly, the output of the work which is currently being undertaken concerning the
B.I.R.D. is the core output that needs to be reflected upon for inclusion.
Therefore, the timing of the collection of granular data needs to be revised to make sure that it becomes
fully aligned to the development of the ERF/B.I.R.D. and a precise timescale needs to be elaborated for the
introduction of the various building blocks of the granular dataset.
12

Martin Špolc, Gintaras Griksas & Carlos Maravall Rodriquez, Micro and macro dimensions of the banking union – what are the challenges
for statistics,
https://www.ecb.europa.eu/events/pdf/conferences/141015/Micro_and_macro_dimensions_of_the_BU_what_are_the_challenges_for_sta
tistics-MSpolc.pdf?beee4351a680d05593f4d31330396e45
13 See Article 5.3 of Protocol n° 4 to the TFEU “on the Statute of the European System of Central Banks and of the European Central Bank”.
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c)

All lenders must be made subject to the new approach within the same timeframe
Considering that AnaCredit focuses exclusively on lending activities and the strong degree of
interconnectedness of the banking sector with non-bank activities, there is no justifiable reason to exclude
non-bank lenders from the scope of application of AnaCredit in a first stage. Data provided by banks only
will merely provide public authorities with a partial view. To obtain a sufficiently broad and comprehensive
picture, all lenders must be required to provide data, and not only the credit institutions.
The EU Treaty14 requires the ESCB to act in accordance with the principle of an open market economy with
free competition – which implies that it is not authorised to contribute to creating an unlevel playing field
between firms undertaking identical business activities on grounds which can merely be justified on the basis
of pragmatic reasons. As we have explained above, the competitive distortions resulting from the AnaCredit
framework will be significant considering the substantial investments which are needed to implement it.
Such discriminatory treatment moreover violates the basic principle enshrined in Article 20 of the European
Charter of Fundamental Rights saying that every person is equal before the Law.
As a result, we can only concur with the opinion expressed by the EU Commission that “in order to get a
broad and complete overview of credit exposures of the financial sector and associated credit risks, the
reporting population should be extended, once possible, to ‘other financial corporations engaged in
lending’.”15

d)

The security and usage of granular data must be addressed first
No clarity exists today on the safeguards which will be put into place to ensure the security and appropriate
usage of ERF data. Difficult questions about who obtains access to what data, for what purposes, in what
contexts and with what constraints need to be answered. For example, as highlighted by the EU Commission,
it is not clear who is responsible for the development and maintenance of the mentioned secure channels
and if the needed infrastructure is already in place16.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
As long as AnaCredit does not meet those four basic principles, the Project aiming at collecting credit and credit
risk data at a granular level will increase banks’ costs and their administrative burden in a way that it is out of
proportion with the limited benefits that it may deliver. As a consequence, banks fail to see any merit in the ECB
already starting to collect credit and credit risk data on a granular level. Our Recommendation would be, therefore,
for the ECB to organise the collection of the data which it is looking for in the old fashioned way and, going forward:
- to amend its proposals in a way to make them compliant with the four basic principles set out above;
- to continue its efforts to convince the EU central banking community that its proposals, as amended, are
indeed the only sensible and most effective way forward within a Single Market for financial services;
- to continue, in cooperation with the industry, its modeling exercises which are currently being conducted
within the framework of the ERF and the BIRD in the meantime;
- to report back to the public about progress which has been achieved in discussions held with the EU
central banking community by means of an interim report to be published by 31 December 2016.

14

See Article 127.
Commission opinion of 7 August 2015 on the draft Regulation of the European Central Bank concerning the collection of granular credit and
credit risk data, Offcial Journal n° C261 of 8 August 2015.
16 Quoted above.
15
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Issue 7 – Contractual documentation
Standardised documentation is often necessary to ensure that market participants are subject to the same set of
rules throughout the EU in order to facilitate the cross-border provision of services and ensure free movement of
capital. When rules change, clients and counterparties are often faced with new contractual documentation. This
may add costs and might not always provide greater customer/ investor protection. Please identify specific
situations where contractual or regulatory documents need to be updated with unnecessary frequency or are
required to contain information that does not adequately meet the objectives above. Please indicate where
digitalisation and digital standards could help to simplify and make contractual documentation less costly, and, if
applicable, identify any obstacles to this happening.

Example 1 for Issue 7 (Contractual documentation)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Prospectus Directive (Directive 2003/71/CE)
Please provide us with an executive/succinct summary of your example:
According to Art. 16 of the Prospectus Directive, "every significant new factor, material mistake or inaccuracy
relating to the information included in the prospectus which is capable of affecting the assessment of the securities
[…] shall be mentioned in a supplement to the prospectus." The current formula does not permit the issuer to
update the prospectus by way of a supplement unless such update represents "significant new factor, material
mistake or inaccuracy relating to the information included in the prospectus".
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
This means that for example if the issuers wish to update the information on the products range covered by a base
prospectus to reflect product innovations and changing investors' demands or want to include a new trading
venue, they will have to publish a new base prospectus which will involve further costs.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
It would be important to consent the publication of a supplement to update the information included in the
prospectus in order to reduce inefficiencies and costs. At the same time investor protection would be maintained
since each supplement would be approved by the national competent authority.
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Example 2 for Issue 7 (Contractual documentation)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (648/2012/EU) art. 11(14)
Please provide us with an executive/succinct summary of your example:
Deadlines for timely confirmation should not be too tight for trades with non-financial counterparties. Most of the
trade volume stems from interbank business, where clarity on exposure needs to be achieved swiftly. However,
universal banks have thousands of small Non-Financial Corporations (NFCs), which only occasionally engage in
small-scale hedging transactions. They are often unable to comply with the tight confirmation deadlines as they
do not have an infrastructure like a dedicated back-office team for processing OTC derivatives.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Various BIS statistics show that, of the gross notional volume traded in OTC derivatives, the vast majority is traded
between financial counterparties. However, universal banks which focus on client business have a higher
proportion of trades with NFCs.
The breakdown of one bank’s statistics (selected asset classes) as at September 2015:

Type of counterparty
FC
NFC
FC
NFC

Asset Class
Commodity
Commodity
FX currency
FX currency

Transaction ratio FC/NFC
approx. 40 %
approx. 60 %
approx. 60 %
approx. 40 %

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Confirmation deadlines with NFCs should be increased to three weeks (as a realistic deadline where the majority
of confirmations can be matched/signed).

Example 3 for Issue 7 (Contractual documentation)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (648/2012/EU) art. 11(14)
Please provide us with an executive/succinct summary of your example:
Deadlines for timely confirmation should not be too tight for trades with non-financial counterparties. Most of the
trade volume stems from interbank business, where clarity on exposure needs to be achieved swiftly. However,
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universal banks have thousands of small NFCs, which only occasionally engage in small-scale hedging transactions.
They are often unable to comply with the tight confirmation deadlines as they do not have an infrastructure like a
dedicated back-office team for processing OTC derivatives.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Various BIS statistics show that, of the gross notional volume traded in OTC derivatives, commodity and equity
derivatives make up a small proportion compared to (now relatively) standardised FX, CDS or IRD business.
Additionally, there is a wide (and rapidly increasing) range of totally different product classes. These diverse
product classes can be broken down even further into product variations due to the special features of the
underlying depending on the relevant national or regional market. As a result, contractual documentation is highly
complex, and sometimes impossible if certain national laws and/or practices are to be respected. The rate of
digitalisation is much lower than for IRD/FX transactions, too. When deadlines are set, therefore, it is important
to consider the functioning of this market and (unavoidable) dependencies. Clearing obligations for IRD, for
example, take into account the level of liquidity (number of trades) and standardisation (for trading). The same
flexibility should be applied when setting deadlines for different degrees of standardisation of commodity and
equity derivatives confirmations.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Confirmation deadlines for non-standardised commodity or equity derivatives should be increased to one week
(as a realistic deadline where the majority of confirmations can be matched/signed).

Issue 8 – Rules outdated due to technological change
Please specify where the effectiveness of rules could be enhanced to respond to increasingly online-based services
and the development of financial technology solutions for the financial services sector.

Example 1 for Issue 8 (Rules outdated due to technological change)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Proportionality concerning capital requirements and remuneration policies:
CRR (Regulation 2013/575/EU)
CRD IV (Directive 2013/36/EU)
International Financial Reporting Standards (IFRS 10 & 11)
EBA guidelines on sound remuneration policies
Investments in intangible assets by European financial entities:
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CRR (Regulation 2013/575/EU)
International Financial Reporting Standards (IFRS 38, 10 & 11)
Please provide us with an executive/succinct summary of your example:
Following the financial crisis, the banking sector has been heavily regulated over and above other industries to
prevent any harmful consequences and externalities that a market failure in the banking system may generate.
The prudential framework has been put in place to provide an answer to a specific need but it also has to be
considered in the context of the digital transformation that affects banks. Certain financial legislative requirements
penalises and disincentives banks to carry out digital businesses or their capacity to innovate, when non-banking
institutions which carry out same activities are not submitted to same rules and benefit from better flexibility.
Certain prudential requirement imposed to banks are not adapted to technological changes and could constitute
a barrier to entry to the “digital market”.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)


It is notably the case regarding proportionality in capital requirements and remuneration policies: The parent
company will have to integrate the balance of any subsidiary independently of their activity and therefore
assuming those capital requirements. This issue also has implications on the remuneration policies as
financial institutions hold on conditions on the ratio between the variable and fixed component of the
remuneration.



It is also the case regarding investments in intangible assets by European financial entities: There are different
treatments between EU and US regarding capital requirements/consumption for investment in software.
The CRR defines that financial institutions shall carry out a full consolidation of all entities that are their
subsidiaries (though the competent authority may allow a different method on a case-by-case basis).
Therefore, capital consumption will mainly depend on the nature of the balance sheet to be integrated.
There is a major impact for subsidiaries mostly that hold significant intangible assets as the CRR requires
the total deduction of those assets from the entity´s own funds.
In accordance with the International Financial Reporting Standards (IFRS) software should be accounted
as intangible assets and as such, deducted from the “core capital” of banks, while according to US
Generally accepted accounting principles (GAAP) accounting standards, software is considered a
tangible asset as “plant, properties and equipment” and hence not deducted from core capital. This is
creating an unfair competition between EU and USA banks. There is indeed a regulatory asymmetry
between European and US entities regarding the attractiveness of investments in software and other
intangible assets.

Barriers for
European banks vis-a-vis non EU competitors - Consolidation - Software.docx
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Proportionality in capital requirements and remuneration policies: It would be relevant to make amendments to
the CRR for financial activities linked to digital businesses that would not endanger the entity´s solvency and the
financial sector stability.
Investments in intangible assets by European financial entities: Ensure consistency and apply the same treatment
to intangible assets in Europe as in the US.
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Example 2 for Issue 8 (Rules outdated due to technological change)
To which Directive(s) and/or Regulation(s) do you refer in your example?
PRIIPs (Regulation 2014/1286/EU)
Please provide us with an executive/succinct summary of your example:
This regulation is a good example of the “paper oriented” mind of the co-legislators. Throughout section II defining
form and content of the KID, several references to paper can be found: “stand alone document”, “a maximum of
three sides of A4-sized paper”, “at the top of the first page”… In the digital world we live in, some of these
provisions may be difficult to implement.
Please provide us with supporting relevant and verifiable empirical evidence for your example:
Please refer to PRIIPs (Regulation 2014/1286/EU).
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The co-legislators should always include in their reflection the fast growing digital market reality and ensure
consistency.

Issue 9 – Barriers to entry
Please document barriers to market entry arising from regulation that the EU should help address.
Have the new rules given rise to any new barriers to entry for new market players to challenge incumbents or
address hitherto unmet customer needs?

Example 1 for Issue 9 (Barriers to entry)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFID 2 (Directive 2014/65/EU) Equivalence and Reciprocity art. 33, art. 47
Please provide us with an executive/succinct summary of your example:
Timely and predictable equivalence determination of the regulatory and supervisory arrangements with third
countries are an essential to achieve the legal certainty that capital market participants need to trade and offer
trading services. This is an essential prerequisite to enable more capital to be exchanged between the EU and the
rest of the world, indeed the decisive factor for CMU to be successful.
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A top priority of CMU, as declared by Commissioner Hill, is laying foundations in order to be able to better mobilize
capital not only from within but also from outside the EU in order to boost investments and jobs. The Commission
is interested in views on measures that could be taken to increase the attractiveness of EU markets to international
investors.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The EBF therefore believes it is worthwhile and in fact crucial looking at this not only from a purely internal EU
perspective but also from a wider global standpoint taking into account what major financial centres of third
countries could contribute.
At the end of 2014, banks in Switzerland managed roughly € 2.5 trillion in securities with foreign beneficial owners,
compared to total cross-border portfolio investments between EU member states of €9.6 trillion and portfolio
investments coming from outside the EU of €5 trillion (IMF). Most of these assets under management, pooled at
banks in Switzerland, are invested globally and well-diversified around the globe, including in some EU member
states. This share could be increased.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
1. General recommendation: Equivalence decisions must be based purely on a broad, outcome-based assessment
that the third country regime provides equivalent protection to the EU rules.

2. One step further Creation of a generic EU-recognition framework for assessing EU equivalence:
Some financial centres, such as Switzerland are and will remain a regular “customer” of the ESAs in the assessment
of the EU equivalence of third countries. In the foreseeable future, the ESAs could be assessing the EU equivalence
of Swiss financial legislation with more than a dozen planned and/or existing EU directives.
It is the interests of both the EU and major third countries that equivalence between a considerable number of
relevant EU and foreign legislations be achieved reliably, predictably and within a reasonable period of time. This
would improve legal certainty, reliability and confidences for all commercial parties involved in cross-border
business, and thus establish an indispensable condition for capital markets by means of which to more readily
attract capital and investments to the EU area.
As an immediate action a re-designed, well-structured, generic framework could help to streamline the at times
complex but recurring processes of assessing equivalence. Such a new process is already enshrined in a number
of existing directives and regulations but should be taken up consistently. In fact, we believe that such a predefined
structure, together with stipulated core principles for material requirements, would greatly facilitate the ESAs’
demanding tasks. In particular, this would enable the ESAs to conclude their assessments in a timely, transparent
and resource-efficient manner, without sacrificing thoroughness or eliminating the Commission’s prerogative to
rule conclusively.
On the other hand, for a third country subject to assessment, such a generic process would ensure that the
content-related requirements are more transparent and reliable (entitlement) and the process itself is more
readily assessable (legal certainty). Such a general process could be easily and rapidly established (low hanging
fruit), by taking into account existing experience and principles of mutual regulatory recognition.
Likewise, an outcome-based, rather than a line-by-line approach (aimed at evaluating whether the third country
regime achieves the same regulatory objectives as the corresponding piece of EU legislation for files like EMIR,
AIFMD or MiFID II/ MIFIR), with consulting with the third country and its regulator prior and throughout the
equivalence assessment process would contribute significantly to an efficient equivalence assessment.
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Example 2 for Issue 9 (Barriers to entry)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFID 2 (Directive 2014/65/EU) Branch requirement and client classification art. 39

Please provide us with an executive/succinct summary of your example:
MiFID client classification rules inappropriately prevent experienced investors from being treated as professional
clients, constraining the choice of instruments they may invest in, the way they can be serviced by investment
firms, and their ability to geographically diversify due to restrictive rules on using third country firms.
A range of different types of private investors are classified as retail clients under MiFID II, regardless of their
investable assets, their risk appetite and their diversification needs (including geographically). This provision was
adopted consciously, with the aim of securing maximum certainty for all private clients. Yet, in our view, practical
experience demonstrates that whenever entirely different types of clients and client needs are subsumed in an
undifferentiated manner, this can easily lead to inappropriate regulation for all affected parties and not desirable
consequences and barriers for capital markets: Smaller retail clients need more accessible investment information
and have higher consumer protection requirements, while largely experienced retail clients with assets suitable
and requiring for diversification and with interests in capital markets investments (including across borders) and
corresponding risk appetite may demand more complex products.
The current categorization of customers under MiFID II, coupled with the distinction between complex and noncomplex financial instruments, bar all retail clients from investing in certain securitized and structured products.
This unjustly limits the investment opportunities available to wealthier private customers and will prevent them
to invest in infrastructure projects etc.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The example can be set out and explained but not be verified empirically as the argument goes “what happened
if”. Such counterfactual scenarios should be assessed on the base of their logical consistency and its practical
likelihood.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
All the above mentioned restrictions affecting experienced clients clearly go against the CMU objectives of
improving access to financing, increasing cross-border investment, and fostering connections with global capital
markets.
Consideration should thus be given to reviewing (1) the broad and catch-all class of 'Retail Clients'; (2) the unduly
high and inflexible thresholds for undertakings to be classified as professional clients; (3) the conditions to benefit
from the elective professional status; and (4) the treatment of elective professionals under the MIFID II third
country regime. Doing so will enable these experienced high risk-bearing investors to contribute to the success of
the CMU.
These measures could also help to achieve the stated goal of widening the investor base for SMEs within the EU,
as assets under management at banks in third countries would thereby become more readily available for
investments in the EU.
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Theme C. Interactions of individual rules, inconsistencies and gaps

Issue 11 – Definitions
Different pieces of financial services legislation contain similar definitions, but the definitions sometimes vary (for
example, the definition of SMEs). Please indicate specific areas of financial services legislation where further
clarification and/or consistency of definitions would be beneficial.

Example 1 for Issue 11 (Definitions)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU)
EBA establishment (Regulation 2010/1093/EU)
Please provide us with an executive/succinct summary of your example:
Both legal texts define the concept of “financial institution” in a differing way, which creates confusion.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Concept of “Financial Institution”
Article 4; §3, CRR, defines the concept of “institutions” as “credit institutions or investment firms” whilst Article 4;
§26, CRR defines a 'Financial institution' as “an undertaking other than an institution, the principal activity of which
is to acquire holdings or to pursue one or more of the activities listed in points 2 to 12 and point 15 of Annex I to
Directive 2013/36/EU, including a financial holding company, a mixed financial holding company, a payment
institution within the meaning of Directive 2007/64/EC of the European Parliament and of the Council of 13
November 2007 on payment services in the internal market (1), and an asset management company, but excluding
insurance holding companies and mixed-activity insurance holding companies as defined in point (g) of Article
212(1) of Directive 2009/138/E”.
Conclusion 1: according to the CRR, a bank is, by definition” not a “financial institution”.
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Article 4 of the EBA Regulation (i.e. “Regulation (EU) No 1093/2010 of the European Parliament and of the Council
of 24 November 2010 establishing a European Supervisory Authority (European Banking Authority), amending
Decision No 716/2009/EC and repealing Commission Decision 2009/78/EC”) takes a different view. It provides the
following definition of financial institutions’ : “‘credit institutions’ as defined in Article 4(1) of Directive
2006/48/EC, ‘investment firms’ as defined in Article 3(1)(b) of Directive 2006/49/EC, and ‘financial conglomerates’
as defined in Article 2(14) of Directive 2002/87/EC, save that, with regard to Directive 2005/60/EC, ‘financial
institutions’ means credit institutions and financial institutions as defined in Article 3(1) and (2) of that Directive.
Conclusion 2: according to this definition, a bank is a” financial institution”.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
To avoid confusion, the EBA Regulation should have chosen another term to denote the various institutions to
which it is referring to under the heading “financial institution”. An appropriate alternative would have been for
the EBA Regulation to introduce the concept of “financial services providers”.

Example 2 for Issue 11 (Definitions)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU)
Commission Recommendation of 6 May 2003, concerning the definition of micro, small and medium-sized
enterprises.
Please provide us with an executive/succinct summary of your example:
There is no common SME definition applied across the European Union. There are a number of different SME
definitions used depending on the purpose. i.e. for internal, risk and regulatory reporting for instance. Thus
creating difficulties in having a common concept of an SME and making very difficult to any EU policy to address
the SME sector.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
At this time, no pan-European consistent and legally compulsory definition of SMEs is established.
Some countries have a specific regulatory definition for SMEs for supervisory purposes, while others leave it as an
open choice for their banks, and use the regulatory threshold of EUR 50 million for only the IRB approach. Probably
the most extensive definition for SMEs is the one recommended by the European Commission.
Banks that function across borders tend to have different SME definitions for each and every country in which
they operate. Smaller, local banks that do not operate across borders tend to have a definition that is typically in
agreement with other banks in their national jurisdiction.
Nonetheless, turnover is the most favoured technique in defining SMEs. Asset size appears to be less important,
while number of staff is the least preferred method.
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Depending on the size of the economy, banks in larger countries tend to have a threshold of about EUR 50 million
turnover for defining SMEs, whereas smaller-sized economies tend to have a threshold around EUR 10 million or
less. An issue that EU policy makers would need to define an EU representative size of an SME taking into account
differences such as the country’s GDP, the number and concentration of SMEs, the productivity and other factors
should be considered when fixing a threshold based on size.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Harmonised definitions are beneficial as they would ensure a uniform application across all EU member states. In
addition, harmonisation promotes transparency and simplicity of the regulatory framework. Moreover, taking into
account the next steps in relation with the Capital Markets Union a harmonised definition of SMEs will become a
matter of level playing field.
Having one consistent definition would simplify reporting and reduce the potential for misunderstanding.

Example 3 for Issue 11 (Definitions)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
BRRD (Directive 2015/059/EU)
CRR (Regulation 575/2013/EU)

Please provide us with an executive/succinct summary of your example:
1) Some European regulations which introduce rules are contradictory to the objectives of the CMU. For example,
application of the CRD3 Directive for bank investments and application of the “Solvency 1” Directive for insurance
investments is extremely restrictive. With the “Solvency 2” Directive, certain financial instruments (e.g.
Securitisations, non-investment grade corporate bonds) are penalised at a prudential level.
2) Regarding the banks’ role in the private equity and venture capital market, it’s worthwhile to outline that the
financial crisis has caused a generalised and gradual exit of banks, as investors. It would be appropriate to review
the current European prudential regulations regarding stakes in private equity that banks can hold so as to
reinforce the recapitalisation of operationally valid enterprises but which have a deficit in their equity structure,
in order to fight this phenomenon.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Regarding private equity exposure
For private equity exposures, both direct and indirect (through specialised funds), the concept of “a sufficientlydiversified portfolio”, assumes particular importance, since the treatment outlined in the Basel regulations
changes according to whether the investments are or are not sufficiently diversified. In particular, with reference
to the IRB approach, one moves from a weighting of 370% to a weighting of 190% if the investments are made
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within the scope of a sufficiently diversified portfolio. The directive on capital requirements, however, does not
provide a definition of this concept, whereas it would, on the other hand, be appropriate to provide such a
definition also to avoid regulatory arbitrage situations between different European countries.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
1) A “comprehensive assessment” of the principal regulatory steps taken so far must therefore be performed to
resolve these regulatory contradictions. This analysis should cover both the prudential rules and regulation of the
banking sector and those of the other sectors involved (investment services, asset management, etc.).
In order to avoid the risk of “over regulation” appropriate initiatives are needed to standardise certain products
and market practices at European level. This standardisation process could be boosted by the industry preparing
guidelines and market practices (such as the recent Market Guide for a Pan European Private Placement Market
of the ICMA, for example).
2) It’s needed to provide a definition of “a sufficiently-diversified portfolio” also to avoid regulatory arbitrage
situations between different European countries.

Example 4 for Issue 11 (Definitions)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
EMIR (Regulation 648/2012/EU)
SFT (Regulation 2014/040/EU)
Please provide us with an executive/succinct summary of your example:
The concept of undertaking is used in both EMIR and SFT without any real definition. Instead, the Commission has
in “EMIR: Frequently asked questions” made its interpretation of the concept. Undertaking means, according to
the Commission, an entity operating in one or more economic sectors. The Commission stresses the nature of the
activities carried out by the entity rather than the nature of the entity itself. The Commission’s interpretation is
based on a case from the European Court of Justice. In that case the Court has considered any activity consisting
in offering goods and services on a market to be an economic activity, regardless of the entity’s legal status and
the way in which it is financed. According to the Commissions interpretation both non-profit entities and
individuals are considered to be undertakings if they offer goods and services in the market. The concept of
undertaking is also used in the SFT. According to the regulation regarding SFTs a non-financial counterparty means
an undertaking established in the Union or in a third country. Furthermore, if the counterparty is a natural person,
established means according to SFT where it has its head office.
The EBF does not agree with the interpretation of the Commission. Firstly, it is not clear that such a conclusion
could be made from a case about competition law. We are not convinced that the conclusion is applicable to the
criteria by which entities should be obliged to report under a financial regulation. There is a different to grant a
right as in the competition case compared to establish an obligation for almost everyone to report under threat
of a rather heavy sanction regime.
Furthermore, to regard a derivative transaction by a non-financial company to have an equivalent status as
offering goods and services to the market seems farfetched. From our point of view, financial firms active in
derivatives markets as dealer or market maker are offering services to the market in the same way as exchanges
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and CCPs offer their services to the market. Non-financial firms are end-users and their transactions should not be
regarded as offering services to the market (apart from adding non-substantial liquidity).
We also note that the same criteria is used to decide if municipalities generally fall within the scope of application
of EMIR. Also for municipalities it is very difficult to understand how the above mentioned court case should be
applied. When do municipalities offer goods and services on a market?

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Lack of a clear definition of undertaking in EMIR and SFT.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The concept of undertaking is very important and to avoid legal uncertainty and different interpretations in the
EU a clear definition should be introduced at the right level, i.e. in a regulation or directive at level 1.

Example 5 for Issue 11 (Definitions)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CRR (Regulation 575/2013/EU)
Please provide us with an executive/succinct summary of your example:
The CRR Regulation includes technical provisions governing the prudential supervision of institutions. To ensure
uniform application of the Regulation several definitions are presented, namely on article 4 and article 142 of the
CRR.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
Banks databases may reflect different definitions, depending on their interpretation of the regulatory framework.
These inconsistencies lead to an excessive operational work associated with introducing and correcting
information, with a great margin of error.
As an example, we refer to the concept of “unregulated financial entity” present in article 142 of the CRD.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Instead of having credit institutions manually loading the databases, the information should be transferred to
national central banks, where the information could be managed in accordance with the needed rules.
Each Central Bank could have a Database with all the entities, identified by TAX ID or similar in an individual or
consolidated basis. As an example, we refer to the «List of Institutions for Statistical Purposes» from the site of
the Bank of Portugal (www.bportugal.pt), whose information could be adapted to the CRR definitions, and whose
format could be ameliorated, in order to be easily updated by banks.
At a further stage, a central repository of information at a European Level could be created.
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Issue 12 – Overlaps, duplications and inconsistencies
Please indicate specific areas of financial services legislation where there are overlapping, duplicative or
inconsistent requirements.

Example 1 for Issue 12 (Overlaps, duplications and inconsistencies)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
E-ID (Regulation 2014/910/EU)
AML (Directive 2015/849/EU)

Please provide us with an executive/succinct summary of your example:
Inconsistency between regulation on electronic identification and AML/KYC requirements for a face-to-face
recognition and due diligence of customers



Recent regulation on electronic identification (and e-signature) will enable the possibility of conducting non
face-to-face business and relation with customers.
However, this principle may be contradictory to existing AML/KYC requirements which interaction with
customers for identification purposes as well as to perform individual KYC due diligence for the onboarding
and on an ongoing basis. Such requirements limit the development of fully digital financial services meaning
a significant barrier to for customers, and ultimately could have an impact on the range of digital financial
services proposed.

Fragmented mechanisms for electronic identification and signature across the European Union due to different
approaches in local implementation
 Electronic identification is one of the corner stones of the DSM and entails great opportunities to digital
financial services but a common framework has not yet been effectively implemented in Member States.
Current situation is of fragmentation in the systems across the European Union.


Although regulation sets a common standard for the development of e-signature across Europe, the way
implementation is being conducted by local certification providers does not allow cross-border recognition.
This is mainly due to the lack of emerging business models encouraging collaboration between providers. It
should be noted as well that a secure process to get initial documents to validate the identity of the person
in view to obtain an e-ID should be put in place across Europe.



The lack of mutual recognition of the e-signature by different Member States undermines the interoperability
of digital players with the European Union and limits the capacity to offer fully digital financial services to
European customers.



Given AML and KYC requirements, E-Id processed by a financial institution could be an opportunity to develop
new services based in customer identification.

Impact on financial institutions
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Limitations to the development of new digital businesses, especially regarding the onboarding of new
customers.



Limited capacity to offer fully digital services and restricted interoperability within European Union.

Impact for consumers


Practical barrier implying longer time required for contracting digital financial services.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)

E
identification.docx

If you have suggestions to remedy the issue(s) raised in your example, please make them here:

Inconsistency between regulation on electronic identification and AML/KYC requirements for a face-to-face
recognition and due diligence of customers




Ensure a harmonised secured system across Europe to obtain initial documents necessary to get the eidentification
Support the creation of third party certification agencies to verify the identity of digital customers and to
perform KYC due diligence.
Clarify contradictory aspects of regulation on electronic identification and AML/KYC.

Fragmented mechanisms for electronic identification and signature across the European Union due to different
approaches in local implementation


Propose collaborating with the European and local regulators in the development of common standards for
electronic identification and signature to be adopted by both public administration and financial entities
(following Danish example).



Explore the possibility of developing a European single e-identification sign-on which could eventually be
based in customer identification by financial institutions.
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Example 2 for Issue 12 (Overlaps, duplications and inconsistencies)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Consumer Credit Directive (Directive 2008/48/EC)
MCD (Directive 2014/17/EU)
AML (Directive 2015/849/EU)
PSD II (Directive 2015/2366/EU)
Proposal for a Regulation of the European Parliament and of the Council on the protection of individuals with
regard to the processing of personal data and on the free movement of such data
(General Data Protection Regulation)
Please provide us with an executive/succinct summary of your example:
The legislation in force, such as the Consumer Credit Directive, the new Mortgage Credit Directive or the 4th AntiMoney Laundering Directive impose the use of data on banks when conducting a creditworthiness assessment for
risk analysis and for identification purposes (Know Your Customer). In order to satisfy the regulatory requirements
linked to fraud prevention, anti-money laundering and the conduct of an objective creditworthiness assessment
of applicant borrowers for thorough and safe lending practices, banks collect several kinds of data from their
customers. National legislation often provides in extensive detail the kind of data that needs to be collected.
Profiling is therefore a crucial tool for banks to prevent fraud and money-laundering or to support the
development of “tailor-made” products or services for customers.
Some provisions of the General Data Protection Regulation – which text was agreed in Trilogue negotiations on
15th December 2015 and still waits for its formal adoption by the Council and the European Parliament - limit
profiling and data processing implying that a large part of the data collected by banks may be difficult - if not
impossible - to use. The result is, these provisions may contradict current requirements such as the
abovementioned legislation and the new Payment Services Directive (PSD 2).
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
For instance, the prevention of fraud and credit worthiness assessment are not explicitly mentioned in Article 6
on “Lawfulness of processing” of the General Data Protection Regulation. At the same time the Payment Services
Directive 2 recognises in its article 94(1) on “Data protection” the prevention of payment fraud and allows the
“processing of personal data by payment systems and payment service providers when necessary to safeguard
the prevention, investigation and detection of payment fraud”.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
All provisions aimed at combating fraud should be harmonised in order to provide all stakeholders with the
necessary legal instruments to anticipate and prevent fraud from taking place.
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Example 3 for Issue 12 (Overlaps, duplications and inconsistencies)

To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
AEOI (Directive 2014/107/EU)
Please provide us with an executive/succinct summary of your example.
The Giovannini Expert Group was formed in 1996 to advise the Commission on how to improve the integration of
financial markets. The group and its subgroups focused on identifying barriers that prevent efficient EU crossborder clearing and settlement of securities. In this context, the experts examined possible inefficiencies in making
financial income payments across various profiles of the payment chain related to a cross-border portfolio
investment.
FIG. 1 Profiles of a financial income payment chain related to a cross-border portfolio investment
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Giovannini Barrier 11 relates to the complexity and cost of obtaining the tax relief – in most cases exemption of
withholding tax - to which an investor is legally entitled in the source country when receiving financial income
payments in a cross-border environment. The burdensome investor documentation and administrative
requirements related to standard reclaim/refund procedures often lead investors to forego this relief / refund
system, resulting in full withholding at the maximum tax rate being incurred. This situation undermines the
objectives of double tax treaties to eliminate obstacles to the free movement of capital and may be a major
obstacle to the Capital Markets Union.
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FIG. 2 Investor documentation flows under standard reclaim/refund procedures
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These issues have been considered since as early as 2001 by the Commission, by its Fiscal Compliance Expert
Group (FISCO) and by its Tax Barriers Business Advisory Group (T-BAG) as well as by the Organization for Economic
Co-operation and Development (OECD).
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The debate has taken a new dimension since the adoption of Directive 2011/16/EU as regards mandatory
automatic exchange of information (DAC2), which is aligned on the OECD Common Reporting Standard. In order
to fight against tax fraud and tax evasion which affect jurisdictions in which investors have their tax residency,
DAC2 provides for automatic exchange of information (AEOI) on asset ownership and income payments regarding
investors who hold off-shore financial accounts. As a result financial intermediaries are now required to collect
and report residency information about all customers while their customers being required to ‘self-certify’ their
tax status.
DAC2 and withholding tax systems rely on the same stakeholders and may be based on the same infrastructure
and technology solutions. Therefore, DAC2 could be combined with a tax relief at source system so as to enable
Governments to use the information exchanged in the context of DAC2 to verify, more quickly, if the person that
has claimed tax relief is in fact entitled to it. This synergy would result in a withholding tax system that is more
efficient, reliable and accessible for all actors in the chain and crucially provides governments with appropriate
safeguards to protect them from inappropriate tax relief claims.
FIG. 3: Reporting mechanisms under DAC2
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Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data etc.)
Well advanced documents have been produced on the above issues:

-

First Report by the Fiscal Compliance Expert Group (FSICO): Fact-finding study on fiscal compliance
procedures related to clearing and settlement within the EU (2006)
Second Report by the Fiscal Compliance Expert Group (FSICO): Simplified withholding tax relief procedures
(2010);
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-

Commission’s Recommendation on Withholding Tax Relief Procedures (COM (2009) 7924 final);
Report from the Tax Barriers Business Advisory Group (T-BAG) in May 2013;
OECD Tax Relief and Compliance Enhancement (TRACE) Implementation Package (IP) in 2013.

As highlighted in these documents the process for claiming withholding tax relief in a cross-border investment
portfolio’s context has deteriorated over time in many Member States, resulting in increased costs and protracted
delays. Investors and tax administrations are facing increasingly burdensome procedures:
-

-

Investors are required to produce extensive, non-standardised documentation, often for each income
payment. Currently over 500 different type of forms are used.
Tax administrations in the country of residence have to provide certificates of residency tailored to
requirements of the source country. The number of certificates which are produced annually, many of which
are unused and subsequently destroyed, is estimated at more than 1 million.
Withholding tax relief requirements on payments to Collective Investment Vehicles (CIVs) are particularly
unclear or unreasonably complicated and are in contradiction with the OECD’s recommendations.
Effective refund procedure are missing.
Most of the time, investors need to hire local counsel to pursue relief procedures.

As a result of these shortcomings, investors may choose to invest locally in order to avoid dealing with complex
and costly tax relief and reclaim procedures. Residence country authorities will continue to face costs in the form
of processing certificates of residence, underreporting of income, and/or over reporting of foreign tax credits.
Source country authorities which continue to operate tax reclaim systems will continue to bear the costs
associated with such a system, such as the stamping and certification of tax reclaim forms and processing refund
payments.
These issues have been exacerbated over the recent years.
-

Some Member States have encountered cases of alleged fraud with their existing relief procedures and have
had to suspend withholding tax reclaims or to introduce procedures that no longer enable tax relief at source
to be claimed.

-

The implications of the OECD’s Action Plan on Base Erosion and Profit Shifting (BEPS) and particularly the
impact of the implementation of the Action 6 recommendations may lead to different measures across
different EU Member States. We will likely see an increase in the requirement, by investors, to provide nonstandard documentation as outlined above.

-

Cross-border portfolio investors have been filing claims which challenge infringement rights under the EU
treaty for the Functioning of the European Union (TFEU) that a non-resident recipient of a dividend should
not be taxed more heavily than a comparable resident entity. These claims can result in the submission of two
tax claims on one dividend income payment for which tax relief is sought: one by the custodian, the other by
the underlying claimant’s appointed external tax advisors. The custodian’s claim will be to collect the
theoretical treaty a refund. The advisor will be seeking a so-called ‘top-up’ claim challenging, for example,
infringement rights under the EU treaty. Source country governments who review these claims face
reconciliation challenges. This results in a lack of confidence in the process being applied either by the
custodian, the advisor or the claimant. Where ECJ litigation has been successful this has forced countries to
amend their domestic tax law provisions.

If you have suggestions to remedy the issue(s) raised in your example, please make them here.
Governments should take steps to implement a standardised and harmonised system for tax relief at source and
simplified tax refund procedures, and doing so, should seek synergies with DAC2.
The most advanced work in this area has been the development by the OECD of the TRACE Implementation
Package (IP)17 of which certain features, such as the ability for financial institutions to voluntarily participate in the
relief system, should be retained.
17

TRACE = Treaty Relief and Compliance Enhancement
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An alternative approach might consist in breaking out the component parts of the TRACE IP and considering each
component for its adoption and implementation in the EU. The following elements should be considered:
-

Best practices for investor documentation;
Best practices for tax reclaim forms ;
Safeguards to protect governments from inappropriate tax relief claims;
Agreement on the liability standards applicable to end investors and financial intermediaries;
Removal of national tax rules reserving tax withholding responsibilities for local intermediaries and thus
“forcing” foreign intermediaries to use local fiscal agents;
Ensure the system remains voluntary and financial intermediaries are free to choose whether or not to
provide relief at source services.

Example 4 for Issue 12 (Overlaps, duplications and inconsistencies)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
VAT (Directive 2006/112/EC)
Please provide us with an executive/succinct summary of your example:
The VAT directive codifies the provisions implementing the common system of VAT, which applies to the
production and distribution of goods and services bought and sold for consumption within the EU. To ensure that
the tax is neutral in impact, irrespective of the number of transactions, taxable persons for VAT may deduct from
their VAT account the amount of tax which they have paid to other taxable persons. VAT is finally borne by the
final consumer in the form of a percentage addition to the final price of the goods or services. However, these
principles do not apply to financial services which are exempt from VAT. The VAT exemption creates a VAT cost to
financial institutions and banks as they cannot recover VAT on associated costs of supplying VAT exempt services,
this is known as hidden or cascading VAT cost, which is passed on to customers. The exemption for financial
services is out of date and has not been revised since its inception in 1977 as it does not adequately deal with the
modern financial market place and additionally the exemptions have no common definitions across the EU which
results in discrepancies of VAT treatment. These three factors create obstacles to the efficient running of the EU
market and increased costs and barriers to entry. There is an immediate need to modernise the VAT financial
services exemption.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
VAT regime as it applies to financial services (exemption regime) has many shortcomings due to the lack of
modernisation of the exemption since its inception in 1977. The European Commission commissioned PwC to
study the effects of the VAT exemption in 2006, the report by PwC entitled “Study to Increase the Understanding
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of the Economic Effects of the VAT Exemption for Financial and Insurance Services”[1] mentioned “the strong
emphasis placed on the development of a more liberalised or borderless market for financial services in the EU25
in the Financial Services Action Plan (FSAP) of the European Commission, coupled with the series of regulatory
initiatives in this regard, means that complacency regarding the potential for VAT to promote unfair competition
is inadvisable.” The report went on to point out the effects of distortions the key ones being:
-

“A more liberalised market will increase the potential for differences in the VAT treatment of financial services
between EU25 Member States to be used as a source of potential cost advantage, resulting in unfair
competition and opportunities for arbitrage.

-

A series of factors, including differences in the definitions of exempt financial services between jurisdictions
as well as the full taxation of certain outsourced or shared services, would appear to be having a heavy
influence on the nature of services which are being outsourced or transferred to shared service centres;”

In view of the findings the European Commission adopted a proposal for a Directive (COM/2007/747) with a view
to modernising the VAT financial services exemption and to provide definitions to ensure neutrality across all
member states. A great deal of work was carried out by numerous EU presidencies and the VAT Committee over
the period from 2007 until 2015 when finally it was agreed consensus could not be met over both the definitions
and the law on financial services and the modernisation of the Directive was officially dropped.
As a result the EU currently has:
-

Inconsistencies and legal uncertainty: For instance, the inconsistency in VAT treatment between different
types of pension fund arrangements, which in themselves vary greatly across Member States, can be a
potential blocker for cross-border pension fund providers. The disparate VAT treatment of derivatives,
commodities, outsourcing services and Investment Fund Management, to name a few, all obstruct progress
to a true single financial market.

-

Non-neutrality of the tax: The cascading of 'hidden' VAT through supply chains, and the additional costs these
place on investors, dis-incentivise many economically stimulating activities.

-

Legal changes and clarification being openly undertaken by the CJEU and not through agreements at the VAT
Committee.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
The EBF has always strongly supported all the efforts made by the Commission over the last decade with a view
to modernising the VAT regime as it applies to financial services including the reform proposed in 2007 which will
be withdrawn as no agreement is foreseen. The current situation creates many concerns with current law and
practice of the European model. The EBF therefore urges the Commission working towards reducing the above
inconsistencies and disparities. The lack of continuous action may cause action at the level of individual EU
Member States. The EBF encourages the Commission to look for, and find a solution to the current issues with the
VAT financial service exemption and lack of neutrality in order to provide a level playing field and to reduce the
inconsistencies within the EU VAT rules.

[1]

http://ec.europa.eu/taxation_customs/resources/documents/common/publications/studies/financial_services_study_managementsumm
ary_en.pdf
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Example 5 for Issue 12 (Overlaps, duplications and inconsistencies)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
Status of the Basel Committee’s guidelines and coordination with EU institutions
CRR (Regulation 575/2013/EU)
Commission Delegated Regulation 2015/62/EU with regard to the leverage ratio (the « Delegated Act »).
Frequently Asked Questions on the Basel III leverage ratio framework, July 2015 (update of FAQs published in
October 2014) hereafter the « FAQ ».
Please provide us with an executive/succinct summary of your example:
In January 2014, the Basel Committee on Banking Supervision (“BCBS”) published the Basel III leverage ratio
framework in accordance with the G20 commitments aiming at discouraging and monitoring excessive leverage.
The leverage ratio was introduced by CRR and will become a binding requirement for EU credit institutions on 1
January 2018.
As a forum for cooperation on banking supervisory matters and with the goal of developing standards and
guidelines, BCBS uses different means to materialize its work and ensure a consistent implementation of its
standards including materials such as Frequently Asked Questions. The first version of BCBS FAQ regarding the
leverage ratio framework was published in October 2014. The FAQ’s last update was released in July 2015.
In the meantime, the European Commission adopted on 10 October 2014 the Delegated Act amending CRR with
regard to the leverage ratio.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
BCBS FAQ appears to be in contradiction with the provisions of the Delegated Act regarding the calculation of the
leverage ratio and more specifically the calculation of the total exposure measure.
As a matter of fact, article 1 of the Delegated Act amending article 429 of CRR provides that: “By way of derogation
from point (d) of paragraph 5, institutions may determine the exposure value of cash receivables and cash payables
of repurchase transactions, securities or commodities lending or borrowing transactions, long settlement
transactions and margin lending transactions with the same counterparty on a net basis only if all the following
conditions are met:
(a) the transactions have the same explicit final settlement date; (…) »
According to Recital (7) of the Delegated Act “Repurchase transactions that can be terminated at any day subject
to an agreed recall notice period should be considered equivalent to having an explicit maturity equal to the recall
notice period and the ‘same explicit final settlement date’ should be deemed to be met so that such transactions
are eligible for the netting of cash receivables and payables of repurchase transactions and reverse repurchase
transactions with the same counterparty. »
In the last update of its FAQ, BCBS takes the following position regarding the treatment of Securities Financing
Transactions (“SFT”) with no explicit end date but which can be unwound at any time: “An SFT with no explicit end
date but which can be unwound at any time by any counterparty (e.g. open repos) are not eligible for Basel III
leverage ratio netting of SFTs as they do not meet the condition set out in paragraph 33(i) (a). This condition
requires that, for Basel III leverage ratio netting, transactions must have the same explicit final settlement date. »
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BCBS position thus contradicts recital (7) of the Delegated Act and leaves professionals rather puzzled by the
uncertainty and potential risks arising from different interpretations which status calls for clarification. This
particular example illustrates a more general issue regarding the scope of BCBS work, the legal status of its
guidelines and their articulation with EU Legislation.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Without questioning BCBS’ role, we consider that the Delegated Act takes precedent over BCBS’ FAQ taking into
account the hierarchy of norms and the fact that, as specified in article 3 of BCBS’ Charter: “The BCBS does not
possess any formal supranational authority. Its decisions do not have legal force.”
The EBF also strongly believes that an enhanced coordination between BCBS and European Institutions and
Authorities would be most instrumental in ensuring an effective supervision of the banking industry and help
prevent conflicting interpretations.

Example 6 for Issue 12 (Overlaps, duplications and inconsistencies)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
MiFID 2 (Directive 2014/65/EU)
PRIIPs (Regulation 2014/1286/EU)
Please provide us with an executive/succinct summary of your example:
There seems to be an inconsistency and a partial overlapping between the scope of application of the Regulation
1286/2014 and the MiFID II Directive as regards the respective scope of application.
The obligations of preparing and updating the KIID are, in fact, applicable to the ‘manufacturers’ (“packaged retail
and insurance-based investment product manufacturer’ or ‘PRIIP manufacturer’; this means:



any entity that manufactures PRIIPs;
any entity that makes changes to an existing PRIIP including, but not limited to, altering its risk and reward
profile or the costs associated with an investment in a PRIIP;”)

MiFID II provides for certain disclosing obligations towards the investor (different from those provided by the
mentioned Regulation) that are applicable only to banks and investment firms, which can also be manufacturers,
according to the definition above.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The mentioned inconsistency and overlapping between the two disciplines can result in a lack of clarity in terms
of obligations to be complied with by the bank and/or the investment firm that are both manufacturer under the
Regulation EU n° 1286/2014 and intermediaries pursuant to MiFID II Directive. In addition, it should be clarified
whether some disclosing information to be complied with pursuant MiFID II Directive can be considered redundant
considered the disclosing obligations provided for by the Regulation n° 1286/2014.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
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Example 7 for Issue 12 (Overlaps, duplications and inconsistencies)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
PRIIPs (Regulation 2014/1286/EU)
Key investor information and conditions to be met when providing key investor information (Regulation
2009/65/EU)
Prospectus in a durable medium other than paper or by means of a website (Regulation 583/2010/EU)
Please provide us with an executive/succinct summary of your example:
There is an unjustified inconsistency between the liability regime for the KID of PRIIPs and the regime of the KIID
of UCITS and the summary note of the prospectus, especially as it relates to the requirement of the liability. Article
11 of Regulation 1286/2014 states that: i) a retail investor who demonstrates loss resulting from reliance on a key
information document, under the circumstances it is misleading, inaccurate or inconsistent with the relevant parts
of legally binding pre-contractual and contractual documents or with the requirements laid down in Article 8(1),
when making an investment into the PRIIP for which that key information document was produced, may claim
damages from the PRIIP manufacturer for that loss in accordance with national law; ii) elements such as ‘loss’ or
‘damages’ shall be interpreted and applied in accordance with the applicable national law as determined by the
relevant rules of private international law.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
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Theme D. Rules giving rise to possible other unintended consequences

Issue 14 – Risk
EU rules have been put in place to reduce risk in the financial system and to discourage excessive risk-taking,
without unduly dampening sustainable growth. However, this may have led to risk being shifted elsewhere within
the financial system to avoid regulation or indeed the rules unintentionally may have led to less resilient financial
institutions. Please indicate whether, how and why in your view such unintended consequences have emerged.

Example 1 for Issue 14 (Risk)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
BRRD (Directive 2014/59/EU) art. 45 (2)
Please provide us with an executive/succinct summary of your example:
EBA is mandated to develop draft RTS to specify further the criteria, which resolution authorities are expected to
apply when setting MREL.
Draft RTS must respect the differences existing among jurisdictions relating to bank business model, balance sheet
structure, funding sources, risk profile, capital requirements, size of MREL eligible liabilities relative to equity
instruments and also the stage of development and depth of the debt markets. Otherwise the basic idea of BRRD
i.e. to strengthen the financial stability might be put at odds as the MREL requirements might increase the riskiness
of the banking sector, reduce the profitability of banks and consequently lower their capital generation capacity
and increase the interconnectedness of banks.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
It must be avoided that the compliance with the MREL requirements has completely opposite consequences than
was the original intention of BRRD, i.e. riskier, more leveraged, less profitable banking sector, becoming more
dependent on secondary market. This would certainly negatively influence the overall economy.
Highly capitalised and highly liquid banks with low loan to deposit ratio (not dependent on secondary market
financing) with conservative business model must not be required by the regulation to raise extra MREL eligible
funding, which is not needed, and to change their business/funding model.
Raising additional funds, which have to be reinvested, would mean an artificial expansion of the bank´s balance
sheet and consequently increase of leverage and deterioration of their risk profile, which goes against prudential
requirements. The banks would be forced to invest the funds into riskier assets either due to lack of assets with
acceptable credit quality or in order to compensate for increased funding costs. The increased funding costs would
have negative impact on profitability of banks lowering their capital generation capacity.
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Should there be missing investors base in the local market as is the case in several CEE countries, the banks will
highly likely be forced to raise majority of the funding abroad in foreign currencies, which would bring unnecessary
FX risk into the banks´ balance sheets or extra costs for hedging.
Should there be not enough demand for MREL eligible funding among non-financial sector investors as might be
the case in several CEE countries, the interconnectedness of the financial sector may increase, which goes against
the aim of BRRD to decrease the interdependencies between financial institutions and prevent contagion in the
case of a bank failure.

If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Banks recommend providing sufficient flexibility for resolution authorities in setting up the MREL to take into
account individual conditions and risk profile of each bank. The flexibility should include at least the following:
The default LAA determined by the resolution authority shall be set at the level of own funds requirements
pursuant to Article 92 and 458 of CRR (total capital ratio of 8%), and let the inclusion of some of the elements of
capital requirements (especially capital buffer required by CRD IV and SREP requirements pursuant to Art. 104 1a.
of CRD IV) into LAA only as a national discretion of a resolution authority. This would help to eliminate different
phase-in period for implementation of capital buffers by the individual Member States.
Possibility to decrease the loss absorption amount and recapitalization amount when the institution has a credible
recovery plan and the recovery triggers are defined at sufficiently high levels so as it is reasonable to assume, that
the probability of the institution entering resolution is substantially reduced.
Possibility to adjust recapitalization amount downwards when the final MREL level would lead to undesirable
consequences, contradicting the prudential requirements (higher leverage, increased interconnectedness of the
financial sector, increased riskiness of the balance sheet of the institutions concerned, etc.).
Possibility to set the recapitalization amount to 0 in the case of institutions with specific business model implicitly
assuming financing by retail deposits acquired from private individuals and investing within limited range of highly
liquid assets defined by legal framework (i.e. building societies). Mortgage banks financed by covered bonds are
already excluded from MREL requirement.
Possibility to adjust the MREL requirement reflecting the size of intragroup guarantees/ payment commitments
provided to the institution by the parent company.
Possibility to extend the transitional period for issuers, who are not present in the senior unsecured market or in
case that the domestic market does not have the capacity to absorb the necessary amounts of MREL eligible
liabilities.
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Example 2 for Issue 14 (Risk)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
CSD (Regulation 2014/909/EU) art. 7 (Buy-in rules)
Please provide us with an executive/succinct summary of your example:
CSDR Buy-in rules – Creation of additional risk
The buy-in rules set out in Article 7 of CSDR are based on a misunderstanding. The misunderstanding is that a buyin is a tool of settlement discipline. It is not; it is a tool of counterparty risk management.
This misunderstanding has had as consequence that the buy-in rules set out in Article 7 are inappropriately
drafted. A buy-in is a trading-related activity; it is the exercise of a right under a trading contract between a buyer
and a seller.
There are three major flaws in the buy-in text of Article 7.
The first flaw is that the text tries to set out rules relating to buy-ins by placing duties and obligations on
“participants” and “participants” are defined as CSD participants; this works if the CSD party is also the trading
party; it does not work in other cases.
The second flaw is that the text makes buy-ins mandatory; this restricts the ability for trading parties to manage
their risk.
The third flaw is that Article 7, paragraph 6 requires that in the event of a price fall (but not in the event of the
price increase) the cost to the seller (and the benefit to the buyer) is doubled.
These flaws create significant legal and operational risk, both for CSD participants who may obligations placed on
them that they cannot fulfil, and for trading parties who are constrained by the buy-in rules, and who may be
exposed to serious and uncontrollable losses.
These risks will have knock-on effects. These will include a reduction in liquidity in the more vulnerable markets
(such as repo and securities lending markets), as market participants are discouraged from participation. There
will also be a reduction in transparency, as market participants will have an incentive to cancel and rebook
transactions that are failing at the CSD.
Both these effects will tend to increase systemic risk.

Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)

ICMA CSDR Mandatory Buy-in Impact Study
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
EBF strongly believes that the responsibility for executing and processing buy-ins should be placed at the trading
level, and not at the settlement level.
For further information also refer to the EBF response to ESMA Consultation Paper: Regulatory Technical
Standards on CSD Regulation – The Operation of the Buy-in Process
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Example 3 for Issue 14 (Risk)
To which Directive(s) and/or Regulation(s) do you refer in your example?
(If applicable, mention also the articles referred to in your example.)
PSD 2 – (Directive 2015/xxx/EU) art. 96
Please provide us with an executive/succinct summary of your example:
Incident reporting requirements should be aligned and coordinated and a level playing field should be ensured.
Requirements to report security incidents under PSD 2 should not affect the requirements to report other
incidents set out in other pieces of EU legislation (NIS Directive). Furthermore, the requirements of PSD 2 should
be consistent with reporting requirements based on other EU legislation and should be appropriate. Under
Article 96 of PSD 2, the EBA and ECB have up to two years to consult all relevant stakeholders and develop
guidelines for the classification of major security incidents, for the content and format of the reports, and for
notification procedures. Competent national authorities (in Germany, the Federal Office for Information Security
and BaFin for the NIS Directive and PSD 2 respectively) are working on notification procedures in parallel.
Please provide us with supporting relevant and verifiable empirical evidence for your example: (please give
references to concrete examples, reports, literature references, data, etc.)
The Network and Information Security Directive – proposed by the Commission in 2013 and currently in the final
stages of negotiations between the European Parliament and the Council – aims to ensure a high common level
of cybersecurity in the EU by requiring companies in critical sectors, such banking, to adopt risk management
practices and report major incidents to the national authorities. From the banks’ perspective, the requirements
for incident reporting are similar.
If you have suggestions to remedy the issue(s) raised in your example, please make them here:
Harmonisation of the requirements for strengthening the security and resilience of banking infrastructure by
promoting and supporting the development of a high level of preparedness, security and resilience capabilities,
both at national and at EU level.
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