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Re: Proprietary Trading and Certain Interests in and Relationships With
Covered Funds (Volcker Rule); Request for Public Input (Docket ID OCC-20170014)
Ladies and Gentlemen:
The European Banking Federation1 (the “EBF”) appreciates the opportunity to
provide comments on the Office of the Comptroller of the Currency’s (the “OCC”) request
for information (the “RFI”)2 to assist in determining how the regulations (the
“Implementing Regulations”) implementing section 13 of the Bank Holding Company Act
(the “BHC Act”), commonly referred to as the “Volcker Rule,” should be revised to better
accomplish the purposes of the statute.
The EBF’s primary concern with the Implementing Regulations is their
inappropriate extraterritorial reach. In fact, since the Implementing Regulations were
proposed in 2011, the EBF has urged the implementing agencies to limit the application
of the Volcker Rule to activities with a U.S. nexus.3 As one example, the EBF engaged in
a multi-year dialogue with the implementing agencies regarding the application of the
Volcker Rule to certain foreign fund vehicles, which we refer to as “foreign excluded
funds.”
The interpretive relief that the federal banking agencies4 issued on July 21, 2017
(the “Interpretive Relief”) in respect of foreign excluded funds, in our view, reflects the
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points the EBF made about the inappropriate extraterritorial application of the Volcker
Rule to such funds. Although the Interpretive Relief was very welcome, it is not
sufficient for two reasons: one, it is temporary and, thus, fails to provide needed
certainty; and, two, it introduces ambiguities of its own that should be resolved. In the
RFI, the OCC asked the following two questions that touch on the EBF’s concerns: (1)
how the Implementing Regulations could provide a carve-out from the banking entity
definition for certain controlled foreign excluded funds; and (2) how the rule could be
tailored further to focus on activities with a U.S. nexus.5
We address each of these questions below. In particular, in section I, we provide
a suggestion for a carve-out from the banking entity definition for certain foreign
excluded funds. And, in section II, we provide suggestions for how to limit the
extraterritorial reach of the Implementing Regulations to better align with the plain
language of the statute, congressional intent, and appropriate and settled principles of
the territorial limits of U.S. banking laws.
I.

Foreign Excluded Funds Should Be Excluded from the “Banking Entity”
Definition

For the reasons described below, we believe the Implementing Regulations should
be revised to (1) create a category for “qualifying foreign excluded funds” (“QFEFs”) and
(2) exclude QFEFs from the banking entity definition.
The breadth of the banking entity definition inappropriately covers QFEFs. The
Volcker Rule applies to “banking entities,” defined in the Implementing Regulations to
include insured depository institutions, foreign banking organizations treated as bank
holding companies under the International Banking Act of 1978, and all affiliates of such
entities.6 The Implementing Regulations define “affiliate” by reference to the BHC Act,7
which provides that one company is an affiliate of another if the first company controls,
is controlled by, or is under common control with, the second company. Control, in turn,
is defined in the BHC Act as the power (1) to vote 25 percent or more of any class of
voting securities of another company, (2) to control the election of a majority of the
directors or trustees of another company or (3) to exercise a controlling influence over
the management or policies of another company.8
In adopting the Implementing Regulations, the agencies recognized that the
breadth of the banking entity definition leads to anomalous and inappropriate results.
For example, a covered fund that a banking entity is permitted to sponsor under the
Implementing Regulations could be an affiliate under BHC Act standards and, thus, the
fund would be a banking entity itself. The agencies, however, recognized that treating
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covered funds as banking entities was not necessary or appropriate.9 To address this
concern, the Implementing Regulations exclude from the banking entity definition any
“covered fund that is not itself a banking entity.”10
Unlike for covered funds, however, the Implementing Regulations do not provide
a similar carve-out for foreign excluded funds. Foreign excluded funds are non-U.S.
funds that, for non-U.S. banking entities, are not covered funds and, thus, are not
subject to the Volcker Rule’s covered funds prohibition. Therefore, the Volcker Rule
permits non-U.S. banking entities to invest in and sponsor foreign excluded funds.
Nevertheless, because of the lack of a banking entity carve-out for foreign excluded
funds, any such fund that is a BHC Act affiliate of a non-U.S. banking entity is subject to
the Implementing Regulations’ prohibitions on proprietary trading and investing in
covered funds. These restrictions are problematic for most foreign excluded funds
because (like covered funds) their core purpose often is to invest in securities and other
assets. In other words, in adopting the Implementing Regulations, the agencies gave
with one hand and took with the other, resulting in a vast extraterritorial overreach of
the Implementing Regulations.
The end result: activities of funds that have no
connection to U.S. investors or U.S. sponsorship fall within the scope of the Volcker
Rule’s restrictions, while covered funds that are plainly within the scope of the Volcker
Rule do not.
In issuing the Interpretive Relief, the federal banking agencies
acknowledged that this may have been an “unintended consequence” of the Volcker
Rule. We agree and believe the issue should be resolved by revising the Implementing
Regulations to include a carve-out for QFEFs from the banking entity definition, given
that the impact on the foreign funds industry is material.11
QFEFs should be carved out from the banking entity definition. The same
principle that the adopting agencies considered in excluding covered funds from the
definition of banking entity also should apply to foreign excluded funds. Subjecting
foreign excluded funds to the limitations and restrictions of the Volcker Rule merely due
to the presence of a “control” relationship would run counter to the extraterritorial limits
expressed in the statute and would be inconsistent with the Implementing Regulations’
attempt to avoid application of the Volcker Rule to such funds.
We support basing the QFEF definition on the term used in the Interpretive Relief,
but we believe two key modifications are necessary. First, we think the definition should
be revised to cover more clearly investments in a foreign excluded fund made as part of
any customer-facing business, such as a hedge to a fund-linked product (“FLP”). This
aspect of the definition would continue to address evasion concerns because it ensures
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that a banking entity’s relationship with or investment in a QFEF is driven by a customerfacing business and is not an investment to profit from the underlying performance of
the fund. Second, the definition should clarify that it covers foreign excluded funds
controlled under all three prongs of the BHC Act’s control standards. The specific
changes that we propose are set forth on Appendix A hereto. As reflected on Appendix
A, we support the requirement in the Interpretive Relief that a non-U.S. banking entity’s
acquisition or retention of ownership interests in, or sponsorship of, a QFEF would need
to meet the requirements of the covered funds “solely outside the United States”
(“SOTUS”) exemption, as if the QFEF were a covered fund.
1. QFEFs should include investments made as part of all customerfacing businesses.
The QFEF definition in the Interpretive Relief includes a number of criteria,
including that the fund is “established and operated as part of a bona fide asset
management business.” We urge that this prong be revised to clarify that a QFEF
includes a fund in which a banking entity invests as part of any customer-facing
business, e.g., for a seeding period or as a hedge to an FLP.12 As noted in Appendix A,
we propose that the QFEF definition should be revised to clarify that it covers
investments and relationships that arise from a customer-facing business with a fund
that is organized and offered by the banking entity or a third party. We read the
language in the Interpretive Relief to broadly encompass investments in asset
management funds made as part of FLP and other customer-facing businesses, but we
believe our suggestion would make clear that third-party foreign excluded funds held as
part of customer-facing businesses, such as hedges related to an FLP business, would be
covered. We think that this scope is appropriate because the underlying funds are asset
management funds, are held by the banking entity as part of a customer-facing business
and, similarly, are not held to benefit the banking entity in a proprietary capacity from
trading or investing conducted through the fund.
2. The QFEF definition should cover funds controlled under all three
prongs of the BHC Act’s control standards.
Another prong of the QFEF definition in the Interpretive Relief is that the fund
“would not otherwise be a banking entity except by virtue of a foreign banking entity’s
acquisition or retention of an ownership interest in, or sponsorship of” the fund. We
believe it would be helpful to clarify that this prong covers foreign excluded funds that
are deemed to be affiliates of the foreign banking entity by virtue of any of the prongs of
the BHC Act’s control standard. Sometimes, a banking entity’s relationship with a
foreign excluded fund includes an investment and various governance rights, the
12
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combination of which leads to control under BHC Act standards.
Our suggested
clarification would ensure that a foreign excluded fund that a banking entity controls by
virtue of ownership interests, the myriad different governance arrangements or business
relationships that exist around the world, or a combination thereof, would qualify to be a
QFEF. We make this suggestion because the formulation in the Interpretive Relief could
be read to cover only situations where control arises from an investment or sponsorship
activities. Our proposed clarification would make clear that control that arises from a
combination of factors also is covered. In Appendix A, we illustrate one way to make
such a clarification by specifying that the foreign excluded fund would not otherwise be a
banking entity except by virtue of the foreign banking entity having “control” over the
entity within the meaning of 12 U.S.C. § 1841(a)(2).
II.

The Volcker Rule’s Extraterritorial Reach Should Be Revised to Align with
the Historical Approach of U.S. Banking Laws

We think that the issues associated with foreign excluded funds provide but one
example of the Implementing Regulations’ inappropriate extraterritorial reach that is at
odds with the way U.S. banking laws generally are limited in their application outside of
the United States. For this reason, we welcome the OCC’s question in the RFI on how
the Implementing Regulations could be tailored further to focus on activities with a U.S.
nexus. We believe that such tailoring is imperative. In fact, the EBF believes that the
Implementing Regulations do not reflect the Volcker Rule’s statutory expression of
territorial limits, which relies on settled principles of U.S. banking law and is clearly
evidenced by legislative history. As we explain below, we believe the agencies’ approach
to implementing the SOTUS exemptions in the statute should be simplified significantly
and revised to align with the historical approach of the BHC Act. In plain terms, we
believe activity permitted under the BHC Act for non-U.S. banks to be conducted outside
the United States should be exempt from the Volcker Rule under the SOTUS exemptions.
The statute clearly envisions a limited extraterritorial reach that follows the
historical approach under the BHC Act. In enacting the Volcker Rule as a new section 13
of the BHC Act, Congress appropriately limited the extraterritorial application of the
Volcker Rule by reference to the historical territorial limits of the BHC Act. We believe
the Implementing Regulations do not reflect this intent and, instead, effectively result in
a global activity restriction and compliance regime that is inappropriate, at odds with the
statute’s plain language and inconsistent with settled principles of the territorial limits of
U.S. banking laws.
More specifically, the Volcker Rule’s SOTUS exemptions reference sections 4(c)(9)
and 4(c)(13) of the BHC Act and, for non-U.S. banking entities, exempt from the
Volcker Rule’s prohibitions activities conducted pursuant to those BHC Act sections.13
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The SOTUS provisions in the statute are reproduced below for reference.

(H)

Proprietary trading conducted by a banking entity pursuant to paragraph (9) or (13) of section 1843(c) of
this title, provided that the trading occurs solely outside of the United States and that the banking entity
is not directly or indirectly controlled by a banking entity that is organized under the laws of the United
States or of one or more States.

(I)

The acquisition or retention of any equity, partnership, or other ownership interest in, or the sponsorship
of, a hedge fund or a private equity fund by a banking entity pursuant to paragraph (9) or (13) of section
1843(c) of this title solely outside of the United States, provided that no ownership interest in such hedge
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Sections 4(c)(9) and 4(c)(13) are the key limits on the extraterritorial reach of the BHC
Act. To explain how sections 4(c)(9) and 4(c)(13) apply to the Volcker Rule, the statute
includes certain additional clarifying language. We refer to the additional language as
the “SOTUS Clarifications.” For proprietary trading activities, the SOTUS Clarifications
explain that such trading must occur “solely outside of the United States.”14 For covered
funds activities, no ownership interest in a fund may be “offered for sale or sold to a
resident of the United States” and any acquisition, retention or sponsorship must be
conducted “solely outside the United States.”15 In each case, the exemptions also note
that they only are available for a banking entity that is “not directly or indirectly
controlled by a banking entity that is organized under the laws of the United States or
one or more States” (i.e., a non-U.S. banking entity).
Fundamentally, we believe the Implementing Regulations should be revised to
have, in their entirety, limited applicability outside the United States for non-U.S.
banking entities, in the mold of BHC Act sections 4(c)(9) and 4(c)(13). This approach
means there would be congruity between the non-U.S. activity permitted under sections
4(c)(9) and 4(c)(13) and the activity covered by the SOTUS exemptions. The SOTUS
Clarifications should be viewed as language that merely explains the references to
sections 4(c)(9) and 4(c)(13) and not as independent operative language. That is,
because sections 4(c)(9) and 4(c)(13) were designed as territorial limits on the BHC
Act’s section 4 nonbanking restrictions, the SOTUS Clarifications are most naturally read
to clarify how those provisions apply to the specific restrictions imposed by the Volcker
Rule. In other words, the SOTUS Clarifications explain that the BHC Act’s section 4
territorial limits that permit activity outside the United States apply equally to section 13,
the Volcker Rule. In the same way, the reference in the statute to the SOTUS
exemptions only being available to non-U.S. banking entities is a clarification regarding
the scope of 4(c)(9) and 4(c)(13) as applied to section 13, rather than an independent
operative provision that requires interpretation and elaboration by the agencies through
rulemaking.
This reading not only accords with the plain language of the statute, but also is
supported by legislative history.16 Indeed, we have not found evidence that Congress
fund or private equity fund is offered for sale or sold to a resident of the United States and that the
banking entity is not directly or indirectly controlled by a banking entity that is organized under the laws
of the United States or of one or more States.
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intended to change or alter the territorial limits of the BHC Act; to the contrary, the
Volcker Rule, as section 13 of the BHC Act, was intended to follow the historical
approach of avoiding application of the BHC Act to non-U.S. activities of non-U.S. banks,
as reflected in sections 4(c)(9) and 4(c)(13) and the FRB’s interpretations and
precedents thereunder. Accordingly, the Implementing Regulations should be revised to
align with the historical and appropriate limits on application of U.S. banking laws
outside the United States. In particular, we propose the Implementing Regulations
should be revised as follows.


For non-U.S. banking entities, all activities permitted for “qualifying
foreign banking organizations” under the regulations implementing BHC
Act sections 4(c)(9) and 4(c)(13), i.e., the FRB’s Regulation K, should be
exempt from the Volcker Rule.



Per the SOTUS Clarifications, to the extent that section 4(c)(9) or 4(c)(13)
would permit a non-U.S. banking entity to engage in proprietary trading or
covered fund activities in the United States, such activity would not be
exempt from the Volcker Rule’s prohibitions in reliance on the SOTUS
exemptions.
As noted, this reading means the SOTUS Clarifications
explain how sections 4(c)(9) and 4(c)(13) are applied to the Volcker Rule;
they are not operative provisions in their own right and they should not
lead to the Volcker Rule becoming a global activity restriction. Consistent
with this approach, the SOTUS exemptions and the SOTUS Clarifications
do not mandate an analysis of activities conducted in the United States
under BHC Act authorities other than section 4(c)(9) or 4(c)(13). Rather,
for those activities, a non-U.S. banking entity would need to apply the
standards set out elsewhere in the Volcker Rule, which standards are
applicable to both U.S. and non-U.S. banking entities.

We see two benefits from this approach, both of which should be imperatives for
the agencies as they consider revisions to the Implementing Regulations. First, it aligns
with the statute’s plain language, congressional intent, and traditional territorial limits of
the BHC Act. Second, in part because it relies on the BHC Act’s historical approach to
territorial limits, it provides much needed simplicity in the way the Volcker Rule is
implemented. Under the proposed approach, the agencies should dispense with the
requirements in the Implementing Regulations of offering exceedingly narrow partial
relief for some, but not all, of the Implementing Regulations’ effects. The earlier
approach has led to unnecessary complexity and inappropriate extraterritorial reach. For
example, the proprietary trading SOTUS exemption in the Implementing Regulations
includes two provisions that lead to inappropriate extraterritorial reach. Under the
Implementing Regulations, the proprietary trading SOTUS exemption is not available for
transactions “with or through” a U.S. entity, except under specified circumstances, but,
even then, U.S. personnel of the counterparty may not be involved in the “arrangement,
negotiation, or execution” of the transaction.17 The vagueness of the “with or through”
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prohibition and the “arrangement, negotiation or execution” condition leads to
unnecessary complexity that, in practice, makes the exemption of little use.18 As a
result, the Volcker Rule effectively has become a global activity restriction and
compliance regime. Our proposed approach seeks to avoid this result and reduce
complexity by replacing these complex partial exemptions with a more appropriate
overall limit on the extraterritorial reach of the Volcker Rule. To do so, we urge
adherence to the historical approach under the BHC Act.
That is, instead of the current complex provisions that implement the SOTUS
exemptions (and, as noted, are partial at best and in many case are useless), the
regulation should simply provide that any activity currently permitted for a non-U.S.
banking entity pursuant to the FRB’s regulations implementing BHC Act section 4(c)(9)
or 4(c)(13) is exempt from all parts of the Volcker Rule. The only limit on this
exemption would be that any activity permitted under such section 4(c)(9) or 4(c)(13)
regulations to be conducted in the United States would not benefit from the SOTUS
exemptions.19 To explain, Regulation K generally permits non-U.S. activities; however,
under very limited circumstances, a non-U.S. bank may rely on Regulation K to engage
in activities or business in the United States.20 In turn, Regulation K defines being
“engaged in business or engaged in activities in the United States” as “maintaining and
operating an office (other than a representative office) or subsidiary in the United
States.”21 Under our proposed approach, the SOTUS Clarifications would be read to
mean that if a non-U.S. banking entity engages in business or activities in the United
States pursuant to and as defined under Regulation K, such activity would not be exempt
from the Volcker Rule under the SOTUS exemptions.
This approach leads to a relatively straight forward paradigm. Activity conducted
in the United States, whether pursuant to and as defined in Regulation K, or pursuant to
other BHC Act authorities, e.g., BHC Act section 4(c)(1), 4(c)(8) or 4(k)(1), would need
to be evaluated for purposes of determining if the activity implicates the Volcker Rule. If
any such U.S. activity included proprietary trading or covered fund investment or
to be located in the United States solely by virtue of operating or controlling the U.S. branch, agency, or
subsidiary.
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sponsorship, the banking entity would need to rely on a Volcker Rule exemption (but the
SOTUS exemptions would not be available for such U.S. activities).22
On the other
hand, activity that a non-U.S. banking entity conducts outside the United States in
reliance on BHC Act section 4(c)(9) or 4(c)(13) would be exempt from the Volcker Rule
under the SOTUS exemptions. As a result, entirely consistent with the original intent of
the SOTUS exemptions, non-U.S. banking entities would be able to engage in the entire
range of activities outside the United States that are permitted today under BHC Act
sections 4(c)(9) and 4(c)(13) without complying with the Implementing Regulations or
the Volcker Rule’s compliance program requirements.
***
The EBF appreciates the opportunity to respond to the OCC’s RFI. If you have
any questions, please do not hesitate to contact Sébastien de Brouwer (+32-2-508-3765; S.deBrouwer@ebf.eu) or our outside counsel, David L. Portilla at Debevoise &
Plimpton LLP (+1-212-909-6041; dlportilla@debevoise.com).
Respectfully submitted,

Name: Sébastien de Brouwer
Title: Chief Policy Officer
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servicing activities or advisory activities conducted pursuant to BHC Act section 4(c)(1) or 4(c)(8),
respectively.
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Appendix A
Proposed QFEF Definition
We propose that the Implementing Regulations be revised to create a new
category for “qualifying foreign excluded funds,” or QFEFs, and that such QFEFs would
be excluded from the banking entity definition.
We further propose that a QFEF would be defined in the same way as such term
is defined in the Interpretive Relief, but with the important revisions indicated below.
Qualifying foreign excluded fund means, with respect to a foreign banking entity,
an entity that:
(i) Is organized or established outside of the United States and the ownership
interests of which are offered and sold solely outside the United States (as
evidenced, for example, by restrictions in the relevant offering documents);
(ii) Would be a covered fund were the entity organized or established in the
United States, or is, or holds itself out as being, an entity or arrangement that
raises money from investors primarily for the purpose of investing in financial
instruments for resale or other disposition or otherwise trading in financial
instruments;
(iii) Would not otherwise be a banking entity except by virtue of the foreign
banking entity’s having “control” over the entity within the meaning of 12 U.S.C.
§ 1841(a)(2);
(iv) Is established and operated by the foreign banking entity or a third party as
part of a bona fide asset management business and the banking entity’s
relationship with or investment in the entity arises from a customer-facing
business; and
(v) Is not operated in a manner that enables the foreign banking entity to evade
the requirements of section 13 or implementing regulations.of the Bank Holding
Company Act or this part;
provided that the foreign banking entity’s acquisition or retention of any
ownership interest in, or sponsorship of, such entity would meet the requirements
for permitted covered fund activities and investments solely outside of the United
States as provided in section 13(d)(1)(I) of the Bank Holding Company Act and
section _.13(b) of this part.
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